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N AUSTRALIA, the intervention of the legislature in labor relations 
| and industrial disputes has long been accepted as a postulate of po- 
litical life. Of course there is frequent disagreement as to the precise 
method or principle of legislative interference, which is not surprising in 
view of the fact that the two principal political parties of the country are 
closely associated with organized employer groups on the one hand and 
employee groups on the other. None the less, in no portion of the Com- 
monwealth does anyone seriously advocate the principle of laissez faire 
in labor relations. 

It was not always so. Prior to the decade commencing in 1890, trade 
unionism had not been developed either on any national basis or to any 
considerable extent in any of the then separate colonies. Similarly, the 
employing classes felt no need for close organization to protect their inter- 
ests. At the time there were in Australia six self governing colonies acting 
independently of each other. Federation was not to come until rgor. 
Heavy overseas borrowing, failure either to use agricultural land profit- 
ably or to build up secondary industries, inadequate direct taxation, and 
above all serious collapses in the price of the staple product, wool, all 
helped to cause a period of acute depression. Almost inevitably, the 
employers made proposals to reduce wages and a series of great strikes 
and lockouts at once followed. The working classes were poorly organ- 
ized for the struggle and were soon defeated. Politicians advised the trade 
unionists that they should seek representation in the legislature instead 
of resorting to direct action. In the key colony of New South Wales, the 
advice, whether sincere or not, was at once acted upon and a political 
labor party was organized. Its supporters soon extended beyond trade 

* Justice of the High Court of Australia. 

529 





53° THE UNIVERSITY OF CHICAGO LAW REVIEW 


unionists and it obtained such successes that between 1891 and 1904 it 
held the balance of power between the two main political parties, viz., the 
free-trade (or direct taxation) party and the protectionist (or indirect 
taxation) party. The Labor party adopted the technique of extorting 
concessions from one party in return for its support and for this purpose 
its members “‘sunk the fiscal issue.” On the whole, the Labor party was 
successful in its objects. Amongst other demands it obtained direct taxa- 
tion on land values, the enactment of workshops and factories legislation, 
coal mines regulation, early closing of shops, additional direct taxation, 
navigation regulation, old age pensions, and miners’ accident relief. As it 
has turned out, the most far reaching of the legislation it obtained was 
that relating to the compulsory settlement of disputes between employers 
and employees. 

First of all, in 1899, an act was passed in New South Wales empower- 
ing the government, in cases of trade disputes where attempts at amicable 
settlement had failed, to direct an investigation ‘“‘into the causes and cir- 
cumstances of the dispute.”” All such enquiries were to be conducted by 
a judge of one or other of the superior courts of the State. Under this 
act the parties to the trade dispute might agree to have their differences 
settled by an arbitrator. In that case compulsory effect could be given to 
the award; but, except by such agreement, all the enquiries under the act 
were merely to inform public opinion as to the causes of the dispute. 
There was ample power to enforce the attendance of witnesses for the pur- 
poses of the enquiry, but (except prior agreement) no other compulsive 
element was contained in the act. 

The act was almost a dead letter, neither the trade unions nor the 
employers being anxious to bear the heavy costs of long investigations 
without any guarantee that effect would be given to the tribunal’s 
opinion. The Labor party still pressed upon the New South Wales 
government its demands for compulsory arbitration, and in 1901, the 
first Industrial Arbitration Act was passed. 

This was the first Australian act which efficiently provided not only for 
compulsory investigation of industrial disputes before a permanent 
tribunal, but also for the enforcement of its awards and orders. The act 
has been so much copied that its main provisions should be referred to. 
The tribunal set up was called the Court of Industrial Arbitration and 
consisted of a supreme court judge as president and two additional mem- 
bers—both appointed by the government and representative of employer 
and employee interests respectively. All appointments were of three years 
duration. The court’s main function was to hear and settle “industrial 
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disputes,” and, by definition, such disputes could arise only as between 
employers on the one part, and an industrial union of employees or trade 
union on the other part. In New South Wales trade unions had been in 
existence long before the act and, under its terms, a trade union could be- 
come registered before the court as an industrial union, whereupon it 
could initiate proceedings for the settlement of a dispute. The court was 
empowered to prescribe in its award a minimum rate of wages, and also 
to direct preference of employment to unionists; but this preference was 
only at the point of engagement and “other things being equal.” The 
court’s jurisdiction extended to the cancellation of the registration of an 
industrial union, e.g., in cases where the union had wilfully disobeyed an 
order of the court. 

Although the tribunal appointed to hear and settle the disputes was 
called a court and its chairman was a supreme court judge, and although 
it enforced its own orders by fine, etc., it was in the main an administrative 
body. There was no appeal from its decisions. So far did the legislature 
go in preventing intereference by the Supreme Court with the industrial 
arbitration tribunal that Section 32 provided: 

Proceedings in the court shall not be removable to any other court by certiorari or 
otherwise; and no award, order, or proceeding of the court shall be vitiated by reason 
only of any informality or want of form or be liable to be challenged, appealed against, 
reviewed, quashed, or called in question by any court of judicature on any account 
whatsoever.' 

In spite of this very clear expression of the legislative will, the Supreme 
Court of New South Wales frequently yielded to the temptation of inter- 
meddling with the orders and awards of the industrial court. As the com- 
mon law writ of prohibition and the word “jurisdiction” were not men- 
tioned in Section 32, the Supreme Court held that a writ of prohibition 
could issue in cases of excess of jurisdiction. In particular the Supreme 
Court insisted that the existence of an industrial dispute was an essential 
preliminary to the tribunal’s jurisdiction and that wherever the indus- 
trial unions had failed to establish this condition, e.g., by failing to de- 
mand improved conditions from the employers and to secure a formal re- 
fusal before approaching the industrial court, the awards obtained were 
invalid for want of jurisdiction; although many months may have been 
spent in the hearing of the merits of the dispute. Further, the High 

* Act No. 59 of 1901 § 32. Cf. § 10 (e) of the National Labor Relations Act of the U.S., 49 
Stat. 390 (1935), 29 U.S.C.A. § 160 (e) (Supp. 1938), which, instead of giving the National 
Labor Relations Board’s decisions finality, seems almost to invite their review on the facts by 


the circuit court of appeals and which assimilates the findings of the Board to findings of a 
jury which may be set aside unless supported by evidence. 
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Court of Australia held (on appeal from the Supreme Court of New 
South Wales) that the industrial court of that State had no power to 
make a general order that a particular code of wages and conditions of 
labor deliberately adopted by agreement between the registered organ- 
izations of employers and employees should be in force throughout the 
industry. So disgusted was Judge Heydon, the second president of the 
court, with the disastrous effect such jurisdictional reviews were having 
upon the smooth administration of the act that he said: 

The barque of the Industrial Arbitration Act made a brave show with sails and 
bunting at its launching and when directed by my predecessor. His captaincy speaks 
for itself; but since I took the helm, the Act has been riddled and shelled, broken fore 


and aft and reduced to a sinking hulk. No pilot could navigate such a craft. Do not 
say, however, that no ship can sail the seas, because this one has been so badly built? 


The act of 1901 also provided that strikes or lockouts should be 
penalized if they took place, either (1) before a reasonable time had 
elapsed for a reference to the industrial court of the matter in dispute, or 
(2) during the pendency of any proceedings in the court. Leave of the 
court had to be obtained before a prosecution could be begun. It ap- 
peared that, as soon as the industrial court proceedings were concluded, 
and the award pronounced, the statutory prohibition against strike or 
lockout ceased. But as a general rule, the trade unions were content to en- 
force the terms of the court’s award by prosecution, e.g., in the case of 
failure to pay the minimum wage. In some of the later statutes, both 
State and Commonwealth, strikes and lockouts were prohibited irrespec- 
tive of the time at which and the circumstances in which they began. 
Indeed, in some awards, made under the sanction of the Commonwealth 
statute, penalties were provided in case of any combination of employees 
to refuse work although no engagements to accept work had yet been 
made, and although the refusal was not unreasonable in the circum- 
stances. Provisions such as these, though rarely inserted, amounted to 
enforcing something like a servile status and on that account were strongly 
condemned by Mr. Justice Higgins of the Federal Court of Arbitration. 

It is important to understand the attitude of the political Labor party 
towards the New South Wales Act of 1901. For nearly ten years prior 
to its passage, economic depression had curbed the spirit and lessened 
the power of the trade unions. Almost every lockout directed against 
them had succeeded, almost every strike had failed. W. A. Holman, one 
of Labor’s ablest spokesmen, and later premier of the State, in supporting 


* New South Wales Parliamentary Papers, Report of Royal Comm’n on Industrial Arbitra- 
tion xxvi (1913). 
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the introduction of the act, thus referred to one of the great strikes in 
the wool industry: 


Who was responsible for the gigantic shearing strike of 1894?—for the breach of 
an agreement which had been in force since 1891, and worked most harmoniously for 
three years? What was the position of the union under those circumstances? They 
appealed to a deaf heaven for justice. They had their agreement, and there it was—so 
much waste paper, the employers disregarding it and offering a new one. We—I was 
then a member of the Shearers’ Union, although not a shearer—we had then absolutely 
no resource but to appeal to the god of battles—we appealed, and the union went down 
in the fight. But had there been a Court of this kind, and that agreement in force, 
there would have been no strike, none of the shearing riots of 1894.3 


Holman thus justified the principle of the new legislation: 


All that the passing of the bill will do is to substitute the methods of reason, arbitra- 
tion, common sense, and judgment for the methods of brute force. The bill will sub- 
stitute the force of the law, which, in its ultimate analysis, is the regulated brute force 


of the community, for unregulated brute force; and that is what every piece of legisla- 
tion does.‘ 


In spite of the frequent issue of writs of prohibition against the indus- 
trial court, the Labor movement in New South Wales was not dissatisfied 
with the results obtained. There was considerable improvement in work- 
ing conditions, particularly in women’s trades and “‘soft collar” occupa- 
tions. There was also a great increase in union membership which in turn 
helped the growth in power of the political Labor movement. 

Prior to federation, sweating became so rife in the neighbouring colony 
of Victoria that by an act passed in 1896 wage fixing authorities called 
Wages Boards were established with power to fix minimum wages in a 
limited number of trades. The main distinctions between this system 
(which still continues in the State of Victoria though subject to the 
superior jurisdiction of the Federal Arbitration Court) and that intro- 
duced by the New South Wales act of 1901 may be thus described: 

1. The wages board system merely extended the principle of factory legislation so 
as to minimize sweating which was regarded as obnoxious to decent factory conditions. 

2. Although subsequently extended to most trades, the system operated at first only 
in relation to the clothing trade, the boot trade, furniture making and bread baking. 

3. The wages boards had not general jurisdiction over industrial claims or disputes 
between unions and employers, whereas in New South Wales, the subject matter of 


the court’s jurisdiction extended to every industrial claim or matter which was bona 
fide in dispute. 

4. Under the wages board system the unions had no power to enforce the determina- 
tion of the wages boards. The maximum wage fixed was equally applicable to non- 
unionists and enforcement lay exclusively in the hands of the government factory 
inspectors. 


3 New South Wales Parliamentary Debates (Aug. 23, 1900). 4 Ibid. 
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The result was not surprising. In Victoria, trade unionism did not in- 
crease in strength as it did in New South Wales. The trade unions were 
most interested in policing or enforcing the wages boards’ determinations 
and yet they were given no authority to prosecute. The chief inspector 
of factories in Victoria was almost in despair at his inability to enforce 
the determinations of the Boards: 

It is notorious that some of the men, who are quite able to earn the minimum wage, 
and are no doubt actually earning more than that sum for their employers, sign for 
the minimum wage and take less. I have had . . . . repeated admission from men that 
they have done it. Prosecutions have been taken for these breaches, and taken success- 
fully. It is, however, very difficult to get sufficient evidence for such prosecutions. 
Most undoubted evidence of fraud is necessary, for, if men were allowed to sign for 
wages and then simply deny receiving them, our whole commercial system would be 
rendered unstable and no one would be safe. Why do they do it? Because they are 
afraid of not getting work, because they know that there are men at the door of the 
factory probably waiting for any chance to take their places, because they know that 
there are old and slow workers who are willing to take any wage and sign anything 
if they can only get work.s 


The ultimate reason why the New South Wales union movement pros- 
pered rapidly and that in Victoria did not, was mainly political. In New 
South Wales, the Labor party was able to extract favorable legislation 
from a government which was compelled to rely upon its support. In turn 
the growing strength of unionism itself precluded attempts to interfere 
with the privileged position unionists were obtaining under the industrial 
court system. Thus, in 1908, by which time the New South Wales Labor 
party had become the direct opposition and was no longer merely a third 
party, a Conservative government was intent upon adopting the wages 
board system of Victoria instead of the system established by the New 
South Wales act of 1901. But the Labor party succeeded in retaining the 
principle that the recognized unit of the employees both in the hearing 
of the disputes and in the enforcement of the awards when made should 
be the trade union (in its capacity of industrial union). Subsequently, in 
spite of changes of government and frequent amendments of the industrial 
arbitration law, no serious attempt has been made to undermine this 
fundamental principle. 

I next turn to the intervention of the national legislature in connection 
with labor disputes. Formed in 1901, the Commonwealth of Australia 
was a true federation modelled in great part upon the Constitution of 
the United States. There were of course some important points of differ- 
ence. In Australia, the constitutional guaranties inserted were not so ex- 


5 Report of Inspector of Factories 12, 14 (1898). 
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tensive. Although interstate free trade, religious freedom and trial by 
jury were safeguarded in specific terms, the founders of the constitution 
were so impressed with the vagueness and uncertainty of the “due 
process” clause as interpreted in the United States that no serious pro- 
posal was made to include any provision that could be regarded as 
analogous. For present purposes the main provisions affecting the division 
of legislative power as between the Commonwealth and the six States 
comprising the Federation, were the following: 


Section 1. The Legislative power of the Commonwealth shall be vested in a 
Federal Parliament, which shall consist of the Queen, a Senate, and a House of Repre- 
sentatives, and which is hereinafter called “The Parliament,” or “The Parliament of 
the Commonwealth.” 

Sec. 51. The Parliament shall, subject to this Constitution, have power to make 
laws for the peace, order, and good government of the Commonwealth with respect to: 


(i) Trade and commerce with other countries, and among the States 
(xxxv) Conciliation and arbitration for the prevention and settlement of industrial 
disputes extending beyond the limits of any one State. 
(xxxix) Matters incidental to the execution of any power vested by this Constitu- 
tion in the Parliament or in either House thereof, or in the Government of 


the Commonwealth, or in the Federal Judicature, or in any department or 
officer of the Commonwealth. 


Src. 61. The Executive power of the Commonwealth is vested in the Queen and 
is exercisable by the Governor-General as the Queen’s representative, and extends to 
the execution and maintenance of this Constitution, and of the laws of the Common- 
wealth. 

Sec. 71. The Judicial power of the Commonwealth shall be vested in a Federal 
Supreme Court, to be called the High Court of Australia, and in such other federal 
courts as the Parliament creates, and in such other courts as it invests with federal 
jurisdiction. The High Court shall consist of a Chief Justice, and so many other 
Justices, not less than two, as the Parliament prescribes. 

SEc. 107. Every power of the Parliament of a Colony which has become or becomes 
a State, shall, unless it is by this Constitution exclusively vested in the Parliament of 
the Commonwealth, or withdrawn from the Parliament of the State, continue as at 
the establishment of the Commonwealth, or as at the admission of the State, as the 
case may be. 

SEc. 109. When a law of a State is inconsistent with a law of the Commonwealth, 
the latter shall prevail, and the former shall, to the extent of the inconsistency, be 
invalid. 


Of the thirty-nine heads of Commonwealth legislative power mentioned 
in Section 51, I have set out only three in the above list of provisions. 
None of the thirty-nine include “labor,” “employment,” “wage fixation” 
or “industry.” The only reference to labor or industry is in subsection 
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(xxxv) describing the Commonwealth legislative power in relation to 
conciliation and arbitration for the settlement of certain industrial 
disputes. 

So far as the control of labor relations is concerned, the general result 
admitted of no doubt. Over such topic, the legislative powers of the 
States, plenary within their borders prior to Federation, were not with- 
drawn. Further, except so far as the constitution conferred a subject 
matter of power upon the new Commonwealth legislature, that legisla- 
ture could not act at all. Even where the Commonwealth Parliament was 
empowered to act under Section 51, prima facie each State legislature re- 
tained concurrent power to act subject only to Section 109 which provid- 
ed for the supremacy of Commonwealth legislation in event of actual 
conflict between it and State legislation.’ Thus in relation to labor matters 
the States continued to have power to control within their own borders 
questions of hours, wages, conditions of labor, the status of trade unions 
and the like matters. 

It is interesting to recall that the clause from which Section 51 (xxxv) 
derives was included in the draft Australian constitution at a late mo- 
ment in the proceedings of the drafting convention. The inclusion was 
due to the insistence of H. B. Higgins who was later to become Mr. 
Justice Higgins, the second president of the Commonwealth Arbitration 
Court which was established in exercise of the Commonwealth legislative 
power. When Higgins’ suggestion was adopted, very few members of the 
Convention expected that very early in its history the Commonwealth 
Parliament would follow the example of New South Wales in its indus- 
trial arbitration experiment. To the great surprise of all, the Labor 
party was successful in electing sufficient members of the first Common- 
wealth Parliament to enable it to hold the balance of power between the 
protectionist and free trade groups. Then, at the general election of 1903, 
the Labor party increased its following, and, until the year 1909, when 
its opponents coalesced and Labor became the sole opposition party, it 
retained the balance of power and exercised it to obtain concessions in 
accordance with the modus operandi already perfected in New South 
Wales. The most important result of its policy of ‘concessions in return 
for support” was the passing in 1904 of the Commonwealth Conciliation 
and Arbitration Act in exercise of the legislative power specified in Section 
51 (xxxv) of the constitution. 

The Commonwealth act provided that a court of conciliation and arbi- 


6 There are a number of legislative powers of the Commonwealth Parliament which are 
made exclusive under § 52, but they need not be referred to here. 
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tration should be established. The tribunal was to consist of a president 
appointed for seven years from among the justices of the High Court and 
the president could from time to time appoint a deputy president from 
among the High Court justices or the Supreme Court judges of any 
State. The first president was Mr. Justice O’Connor. Then from 1907 
until 1920, Mr. Justice Higgins held the office of president. During the 
latter portion of his term of office, his deputy was Mr. Justice Powers, also 
a High Court justice. After Justice Higgins’ retirement, other deputy 
presidents were appointed, until, in 1926, the arbitration system was 
altered by providing that judges of the court should have strict federal 
judicial tenure (life appointments). The first chief judge under the new 
system was Judge Dethridge, who held office from 1926 until his death 
early in the present year. 

In the first act of 1904 the court was empowered to settle industrial 
disputes extending beyond the limits of any one State (except in relation 
to agricultural, viticultural, horticultural, and dairying pursuits). By sub- 
sequent acts the jurisdiction extended to all such interstate disputes 
without any exceptions. Awards were made enforceable at the instance 
of any registered organization or its members. The essentially administra- 
tive character of the tribunal was evidenced by Section 25 of the 1904 
act which provided: 

In the hearing and determination of every industrial dispute the Court shall act 
according to equity, good conscience, and the substantial merits of the case, without 


regard to technicalities or legal forms, and shall not be bound by any rules of evidence, 
but may inform its mind on any matter in such manner as it thinks just. 


Despite many amendments in the Commonwealth statute, its main 
line of development is unbroken. As in the case of the New South Wales 
act of 1901, and the later New South Wales act of 1912, trade unions 
alone could initiate court proceedings on behalf of employees. When 
registered under the act the trade unions became “registered organiza- 
tions’ for the employees, and the act also provided for organizations for 
employers. In practice it was quite impossible for a “company union” 
to become registered as an employees’ organization. After an industrial 
dispute had come into existence, any registered organization could bring 
it into court for adjudication. By subsequent legislation, the president 
of the court was enabled to summon all persons interested in the dispute 
to a “compulsory conference” in order to exhaust the method of concilia- 
tion. Failing agreement at such a conference, or after an organization had 
itself brought the dispute into court, the president heard evidence. In the 
early days of the court, when first awards were being made in an industry, 
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these public hearings occupied considerable time. The arbitrator’s 
decision was always embodied in an award. 

As a rule, the award contained four separate parts: 

a) Hours.—The arbitrator would determine the hours of labor (usual- 
ly on a weekly basis) and suitable increased overtime rates. Very early 
in the court’s history, forty-eight hours became the standard working 
week. Later the forty-four hour standard was accepted. 

b) Basic wage.—This was the wage which had to be paid to every 
adult worker whatever his degree of skill. One of Mr. Justice Higgins’ 
greatest contributions was his declaration that the “basic wage,”’ that is 
“enough wages to enable a worker to maintain his existence with its 
normal necessary wants” was a minimum standard and was absolutely 
irreducible.’ This wage was fixed by an investigation of the normal re- 
quirements of an average family (husband, wife and three children) living 
according to a reasonable standard of comforts. Higgins J. made his first 
investigation of the “basic wage’’ in what was called the “Harvester Wage 
Enquiry” in 1907 at which time he fixed seven shillings a day, or forty- 
two shillings a week as a reasonable base rate. 

Gradually the court devised an elaborate method of adjusting the basic 
wage in accordance with the rise and fall of the cost of living. The central 
statistical bureau of the Commonwealth regularly obtains particulars of 
prices and for each quarter issues index figures which show the rise or fall 
in the cost of living for (say) (1) rents, (2) clothing, (3) food, (4) miscel- 
laneous elements, and (5) various combinations of the other four elements. 
The basic wage is adjusted upon the basis of the data thus obtained. In 
this way, the nominal basic wage may alter from quarter to quarter but 
the real wage, representing the necessary commodities actually purchas- 
able, remains substantially unchanged until the court decides to alter 
the general basic wage or to adjust it by some different calculus. The pres- 
ent practice is that neither the basic wage nor the method of calculating 
it can be altered except by three judges of the federal court. 

c) Marginal allowance.—This allowance consisted of the additional 
wage in excess of the irreducible minimum (i.e., the basic wage). The 
actual wage to be paid in any case was calculated by adding the basic 
wage to the marginal allowance applicable to the classification or grade of 
the particular worker. From the first the court regarded it as important 
to separate the “marginal allowance” from the “basic wage.”” Whereas 
the latter standard could not be decreased, Mr. Justice Higgins held that 


7? Higgins, Industrial Arbitration 10. 
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he was at liberty to alter the marginal allowance according to the eco- 
nomic success or otherwise of the particular industry. Thus he said: 

The remuneration of the employee cannot be allowed to depend on the profits made 
by his individual employer. This proposition does not mean that the possible profits 
or returns of the industry as a whole are never to be taken into account in settling the 
wages. So long as every employee gets a living wage, I can well understand that work- 
men of skill might consent to work in such a case for less than their proper wages, not 
only to get present employment, but in order to assist an enterprise which will afford 
them and their comrades more opportunities for employment hereafter. For this pur- 
pose, it is advisable to make the demarcation as clear and as definite as possible be- 
tween that part of the wages which is due to skill, or to monopoly, or to other con- 
siderations. Unless great multitudes of people are to be irretrievably injured in them- 
selves and in their families, unless society is to be perpetually in industrial unrest, it is 
necessary to keep this living wage as a thing sacrosanct, beyond the reach of bargain- 
ing. But where the skilled worker has secured a living wage, he has attained nearly 
to a contractual level with the employer and, with caution, bargaining may be allowed 


to operate.® 

d) Industrial conditions—These conditions dealt with the general 
regulation of the relations between employer and employee so far as 
relevant to the industrial dispute before the court. The award could, and 
did, cover such matters as preference to unionists, privileges of employees, 
requirement of notice of termination of employment, methods of classifica- 
tion of employees, setting up of boards of reference to deal with minor 
matters in the working out of the awards. 

Although an award, when first made or subsequently consolidated, 
usually included the four main matters which I have described, the court 
had power to vary the award. But it could not, by variation, insert any 
provision which was “outside the ambit”’ of, i.e., irrelevant to, the settle- 
ment of the industrial dispute of which the court had cognizance. In 
other words the court had no general authority to order what was just or 
fair unless there had been a demand which warranted such order. 

This brings me to the great difficulties encountered by the Common- 
wealth arbitration court (immediately after its presidency had been taken 
over by Mr. Justice Higgins) in resisting the many legal and constitutional 
attacks which the employers conducted in the High Court. In the United 
States, similar legal attacks have been made, but there they were almost 
invited by the terms of the National Labor Relations Act itself which 
confers upon certain courts exercising the judicial power of the United 
States a fairly wide supervisory jurisdiction over the administrative 
tribunal. In Australia every effort was made by the legislature to confer 
* Higgins, A New Province for Law and Order 143, 144 (1922). 
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complete autonomy upon the administrative tribunal. The example of 
New South Wales was followed, Section 31, Commonwealth act of 1904 
providing that “no award of the court shall be challenged, appealed 
against, reviewed, quashed, or called in question in any other court on 
any account whatever.’ All right of appeal was excluded. By a later 
act it was expressly provided that no award of the court should be “sub- 
ject to prohibition, mandamus, or injunction.” But the High Court, then 
under the chief justiceship of Sir Samuel Griffith—regarded by many as 
a pronounced exponent of “State rights’’—continued to act on the thesis 
that the constitution itself authorized the High Court to keep inferior 
federal tribunals within their jurisdiction by issuing any “prohibition” 
order deemed necessary. The fact that in making its award the Arbitra- 
tion tribunal exercised a purely administrative jurisdiction did not pre- 
vent the frequent issue of writs of prohibition. One competent observer 
has stated: 

Writs of prohibition and mandamus were taken out against the Court and its 
President almost as a matter of course after each award. Many cases were stated for 
the High Court. Mr. Justice Higgins was the most prohibited man in the Common- 
wealth. The law reports are full of cases arising out of the Court’s work. The workers 
won awards only to see them quashed or overthrown on some legal technicality. Al- 
most every word in Sec. 51 par. (xxxv) of the Constitution has been the subject of in- 
terminable litigation and almost every section of the Arbitration Act also. The cost 
both to employer and employee must have amounted to hundreds of thousands of 
pounds. This legal conflict recalls the earlier fight of the workers for the recognition 
of their unions and like that fight seems now to have ended. It is another illustration 
of the working class struggle.® 


Higgins himself had to make public complaint against the High 
Court’s bombardment of his court: 


At present the approach to the Court is through a veritable Serbonian bog of 
technicalities; and the bog is extending. After full consideration, I must state it as my 
opinion that these decisions as to the limits of the Court’s power, with all the corol- 
laries which they involve, will make it impracticable to frame awards that will work— 
will entail indeed, a gradual paralysis of the functions of the Court. Yet this Court, if 
it be trusted—and unless it can be trusted, it ought not to exist—shows magnificent 
promise of usefulness to the public. It is in a position to solve problems which cannot 
be solved, to settle disputes which cannot be settled by any tribunal except one that 
has authority in all parts of Australia. In this very case, in my reasons for award, I 
showed that in industries as to which there is inter-State competition, the State Wages 
Boards confessedly cannot do justice. It would not be well to go into further detail on 
this subject, for obvious reasons. But I am clearly entitled—I am even in duty bound 
—to make known the obstacles and dangers which confront the Court, and before it 
is too late."® 


* Foster, Working Class Standards 20. 4 CAR. 42. 
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At a much later stage in the court’s history Higgins wrote: 

But the attacks on the Court and its awards are, of course, generally made from 
the side of employers, many of whom naturally resent any curtailment of their powers. 
The applications for prohibition against the President have been sometimes in part or 
temporarily successful. Prohibition is applied for because of some alleged excess of the 
Court’s jurisdiction, and the argument generally turns on the question, was there a 
dispute, and if there was, did it extend beyond one State? Sometimes the argument 
turns on the validity of some section of the Act. The proceedings in the High Court 
are very long and very costly, and it is astonishing what a wealth of learning is involved 
in the meaning of the word “dispute” and the words “extending beyond the limits of 
one State.”" 

Looking back at the cases from the vantage point of a later generation, 
one might be amazed at the regularity and persistency with which the 
awards of the court were assailed, except for the fact that similar attacks 
characterized the New South Wales tribunal and seemed to be part of a 
general scheme for discrediting an institution which the employers re- 
garded as threatening their unrestricted economic power. Higgins com- 
plained of the “intense strain and partisan abuse” to which he had been 
subjected, but he should not have been overpowered with surprise after 
he had openly proclaimed that his court was “an instrument for raising 
the downtrodden and for improving the stamina and character of the 
coming generation.’ Throughout, Higgins was inspired by the ideal 


that through the gradual substitution of arbitration for the weapons of 
strike and lockout he was extending the province of law and order to a 
new field. “I had,’’ he said, “to learn the business, with no book of in- 
structions, no teacher other than experience, no kindly light except from 
the pole star of justice.’"4 At times Higgins was also assailed from the 
side of the trade unions's and his extreme caution in improving existing 
standards led to the doggerel (sung to the tune of Yankee Doodle) : 


I know the Arbitration Act, 
As a sailor does his “riggins,” 
So if you want a small advance 
I'll talk to Justice ’Iggins. 

A present day student is almost bound to conclude that the difficulties 
once raised as to the construction of the Commonwealth legislative power 
over industrial arbitration were greatly exaggerated and over-elaborated. 
But some consideration of the points of law is I think of value. 

By Section 51 (xxxv) Parliament could make laws with respect to ‘‘con- 


" Higgins, op. cit. supra note 8, at 29. 


"7d. at 175. 4 Higgins, op. cit. supra note 8, at v. 
") Higgins, op. cit. supra note 7, at s. 1s Jd. at 28. 





542 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ciliation and arbitration for the prevention and settlement of industrial 
disputes extending beyond the limits of any one State.” It was clear 
enough that Parliament itself had no power to decree what wages and con- 
ditions of workers should be, but was compelled to allow such matters to 
be dealt with only by way of conciliation or arbitration. This restriction 
Parliament recognized, for it never attempted to do much more than set 
up an administrative tribunal to arbitrate in default of conciliation. 

But the word “arbitrate’”’ was subjected to acute and subtle analysis. 
To “arbitrate” (it was said) was impossible unless there were parties to 
the “industrial dispute’’ and all such parties were before the arbitration 
tribunal. Therefore it was held that the court could not be empowered 
by Parliament to make its awards binding except upon the parties before 
it. The trade union was thus compelled to prove that it was in dispute as 
to terms and conditions of labor with every employer in Australia whom 
it wished to be bound by the court’s award. If, for instance, it made its 
demands upon ninety-seven employers only when there were 100 em- 
ployers in the industry, and if each of the ninety-seven employers rejected 
the union’s demands, it was held that the arbitrator could not, incidental- 
ly to his award, require the remaining three employers to observe the 
terms of the award. In industries which included thousands of employees, 
the difficulty this created was very great. 

An alternative view was that an “industrial dispute’’ bears little or no 
resemblance to an ordinary civil dispute and that Parliament’s constitu- 
tional power extended to authorizing the arbitrator to safeguard his 
award against minor evasions and discriminations by making its terms a 
“common rule” of the relevant industry. But this view was summarily re- 
jected. In practice this led to enormous expense and delay for the unions 
were compelled to seek out every runaway employer in the country in 
order to serve him with its “log” or code of demands and to get from him 
a refusal to accede to such demands.” 

Then came the cases determining what was the true criterion of “‘indus- 
trial” in the phrase “industrial dispute.” It was held that “industrial 
dispute” means something more than a dispute between employer and 
employee—there must be something affecting the conduct of an “indus- 
try.” Thus, disputes extending beyond the limits of one State between 
teachers and their employers are deemed outside the jurisdiction of the 
court, whereas in the case of employment in the services of insurance and 
banking a sufficient “industrial’’ character is deemed to adhere to the 
insurance and banking clerks. 


© Whybrow’s Case, 11 C.L.R. 1 (1910). 
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Further the dispute must be a “genuine”’ dispute. In many cases the 
jurisdiction of the arbitration court was denied by the High Court upon 
the ground that, in the circumstances of the particular case, all that the 
trade union had done was to invoke the federal court’s jurisdiction without 
creating a dispute. But the High Court always refrained from asserting 
that in order to create a bona fide or genuine dispute there must be strike, 
lockout, or industrial disturbance. Indeed one of the supposed objects of 
the federal act was to prevent strikes and lockouts. The court marked 
time near or about its declaration that there must be something more 
than a mere demand for better conditions followed by refusal on the part 
of the employers in order to create a dispute. How much more, no one 
quite knew. In more recent times, the principle acted upon is that, so long 
as the demands are authenticated as the deliberate expression of the will 
of the union, refusal of the demand is sufficient to attract the jurisdiction 
of the court.*’ 

A problem arose over the concept of an industrial dispute “extending 
beyond the limits of any one State.’’ Was the concept merely geographi- 
cal? For a considerable time it was believed that where there was no 
nexus between similar industrial operations conducted by employers in 
two States there could be no single dispute covering the two States. Thus, 
in the trade of building, there was no competition between the trade 
operations in Sydney and Melbourne which are distant more than five 
hundred miles from each other. In the end the High Court held that the 
constitutional definition was satisfied if, in two or more States, the union- 
ists were making common cause to improve their conditions, even though 
the employers in one State were not concerned or affected by the wages 
paid in the other States and there was no interstate competition." 

Later, the court seemed almost to accept the principle that where there 
was a very close nexus between the wage standards in two States there 
were special obstacles in creating an interstate dispute. In one State a 
trade union was resisting a lockout which was designed to lower wages and 
which if successful would have immediately reduced the wage standard 
for the members of the same union throughout Australia. But it was held 
that the dispute had not extended and could not be extended beyond the 
State where the lockout was in progress although that State was in effect 
the selected battleground of the Australian employees and employers.’ 


7 Australian Tramway and Motor Omnibus Employees’ Ass’n v. Comm’r of Road Trans- 
port and Tramways, 58 C.L.R. 436 (N.S.W. 1938). 
8 Builders’ Labourers’ Case, 18 C.L.R. 224 (1914). 


9 Caledonian Collieries, Ltd. v. The Australasian Coal and Shale Employees’ Federation 
and Others (No. 1), 42 C.L.R. 527 (1930). 
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A question of vital importance arose in connection with the industrial 
activities of some of the State governments in industries which in other 
countries and in Australia itself are also controlled by private capitalists. 
Where in such industries disputes arose between the States or their in- 
strumentalities and the workers, could the federal arbitration court make 
an award binding the State in relation to its industrial operations, e.g., 
State railways, tramways, engineering shops, timber cutting? At first the 
High Court said no,” basing itself upon McCulloch v. Maryland™ and 
Collector v. Day.” Ten or fifteen years later, a contrary view was taken in 
the Engineers’ case.*3 There has been much comment on the Engineers’ 
case,*4 but in essence the point was extremely simple. Undoubtedly the 
State governments concerned were parties to an industrial dispute extend- 
ing beyond the limits of one State. There was nothing in the constitution 
or the Commonwealth act which precluded the Commonwealth arbitrator 
from settling every dispute of such character. If the States could not have 
been bound along with the other employer parties, then there could have 
been no settlement of the one industrial dispute in which all such employ- 
ers including the States were concerned. It was therefore held that just as 
the Commonwealth can subject to customs duties goods imported by the 
State government, its arbitrator can bind State governments which are 
parties to industrial disputes. It is not surprising that as to the word 
“bind” the court used somewhat vague language and it did not discuss 
what would happen if the States refused to provide moneys to pay the 
wages awarded.*s 

Another problem of crucial importance was whether, and to what ex- 
tent, the arbitration court could at the instance of a trade union disputant 
prescribe the duties of employers who were parties to a dispute to persons 
(e.g., non-unionists) who were not parties to the dispute. For some con- 
siderable time the view prevailed that, even though employers were pay- 
ing non-unionist employees less than the union standard wage, and al- 
though such practice was ruinous to the unions’ maintenance of standards, 
there could be no dispute between the union and the employers as to 
whether the non-unionists also should be paid in accordance with the 
union standard. The unions did not contend that the non-unionists them- 
selves were parties to the industrial dispute, but they did contend that the 
employers who were undoubtedly parties to the dispute with the union 
could and should be made to comply with the unions’ demand. 

2° Railway Servants’ Case, 4 C.L.R. 488 (1906). 

4 Wheat. (U.S.) 316 (1819). 73 28 C.L.R. 129 (1920). 

22 41 Wall. (U.S.) 113 (1870). 24 Ibid. 

*s Australian Rys. Union v. The Victorian Rys. Comm’ts, 44 C.L.R. 319 (1930). 
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Ultimately the unions’ contention prevailed. Students of this subject 
will readily observe that, in principle, there is no difference between this 
type of dispute and the classical dispute caused by a demand of preference 
to unionists. In the latter case the fact that those who are not parties to 
the dispute (the non-unionists) may be disadvantaged as the union is 
advantaged by gaining its demand does not prevent the subject matter in 
question from being the subject of dispute between union and employers. 
In the former case, the fact that those who are not parties to the dispute 
(the non-unionists) may incidentally obtain advantage if the employer is 
compelled to pay them in accordance with the union standard should have 
no greater effect. 

Until eight years ago, the Commonwealth act contained provisions 
penalizing all persons concerned in strikes and lockouts in relation to in- 
dustrial disputes extending beyond the limits of one State and in relation 
to the terms of the court’s award. These penal provisions were frequently 
enforced, and the High Court gave a very broad construction to the con- 
stitutional power so far as penalty provisions were concerned.’ 

Few, if any, cases of lockouts come within the notice of the courts. For 
this and other reasons, the penal provisions became decidedly unpopular, 
and, in 1931, most of them were, without any serious dissent, swept out 
of the statute by a Labor government. The main sanction against open 
defiance of the Court’s orders by an organization of employers or em- 
ployees is cancellation of registration, which means effective deprivation 
of the advantages of the act during the period of cancellation. 

Questions frequently arose as to the legal position created where a 
federal award prescribing hours, wages, and conditions differed from those 
laid down either by the law of a State or by an award of a State industrial 
tribunal. One view which for a time threatened to prevail was that “ar- 
bitration” connoted settlement having regard to the existing law, and as 
the existing law was that of the State, no federal award could prevail over 
an inconsistent State law. But the opinion which has been accepted is 
that, as the award of the federal arbitrator is given by the act the force and 
efficacy of a Commonwealth statute, and as Section 109 of the constitu- 
tion gives Commonwealth statutes superiority over State laws in cases of 
inconsistency, the superior law resolving any conflict as to hours, wages, 
etc., is to be discovered in the terms of the federal award. This result can 
be and was stated rhetorically by declaring that a decision of the federal 
arbitrator over whom the federal Parliament has no control can override 
the established social policy of a State, e.g.,as to standard hours for work. 

* The Metal Trades Case, 54 C.L.R. 387 (1935). 

27 Stemp’s Case, 23 C.L.R. 226 (1917); Walsh v. Sainsbury, 36 C.L.R. 464 (1925). 
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In one great case, the State of New South Wales had itself prescribed a 
standard of forty-four hours at a time when the federal standard was 
forty-eight. It was argued that as the federal award prescribed a maximum 
of forty-eight hours, it was quite consistent with such command that the 
State law should prescribe a working week of forty-four hours. But this 
argument was rejected in Cowburn’s case.”* 

In practice it is extremely difficult for the workers to obtain a shorter 
working week from the federal arbitrator. Some governments declare that 
the question of what is a fair working week should always be left to indus- 
trial tribunals and never determined by Parliament. On the other hand, 
many industrial judges are very chary of acting without some expression 
of opinion from the legislature.*® Cowburn’s case,*° already referred to, 
prevents the States from directly prescribing a shorter working week 
which can bind employers of that State in relation to workers governed by 
federal awards—comprising more than fifty per cent of the organized 
workers of the Commonwealth. The State governments can pass legisla- 
tion which provides for a shorter working week for workers within their 
borders who are not governed by federal awards.** But a State which 
thus enacts a shorter working week may expose itself to increased com- 
petition from a “low wage”’ State. 

In 1920 the Labor government of New South Wales reduced the stand- 
ard working week from forty-eight to forty-four hours. Soon after, in No- 


vember 1920, Mr. Justice Higgins indicated that the forty-four hours 
standard would probably be adopted by the Commonwealth court.# 
When, however, Mr. Justice Higgins was about to consider the application 
of the shorter working week to the important engineering industry, the 
federal Parliament intervened and cut the ground from under his feet by 
providing that the existing standard of forty-eight hours could only be 
reduced by a majority of the three existing arbitrators. Undoubtedly the 


8 37 C.L.R. 466 (1926). Higgins, op. cit. supra note 7,at6. 3° 37 C.L.R. 466 (1926). 

3* Inasmuch as a federal award can only be made in relation to a dispute extending beyond 
the limits of any one state, the wage conditions in industries which are confined to one state 
are not as a general rule competent to be brought within federal jurisdiction. There are also 
many industries on a purely state basis. Further, the federal court, although having jurisdic- 
tion over industrial disputes, sometimes refrains from settling such disputes preferring to leave 
the matter to the state tribunals. Again, in some of the “higher wage” states, such as Queens- 
land and New South Wales, the state branches of federal unions are successful in inducing the 
federal union to make demands upon employers in the rest of Australia only, leaving condi- 
tions in the remaining two states to be dealt with by the state laws and state industrial tribu- 
nals. From all these sources there arises an extensive jurisdiction still exercised by some of the 
state tribunals—particularly in New South Wales and Queensland. 


#12 C.A.R. 181. 
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example of the New South Wales legislation considerably influenced Mr. 
Justice Higgins. Subsequently, in 1925, the Labor government restored 
the forty-four hour week in New South Wales, and the federal court was 
induced to accept the new standard, being, according to one authority, 
influenced “by the knowledge that, in some of the Australian States, the 
forty-four hours working week was largely in operation.’’>+ 

The fact that in some States there is still a large field for the operation 
of State awards has tended to produce some overlapping between the 
jurisdiction of federal and State arbitrators. For a time, this matter as- 
sumed considerable importance, and in 1929, the federal government pro- 
posed to withdraw altogether from the field of industrial arbitration, 
leaving the States exclusive control over industrial disputes except in two 
or three special industries. The proposal was defeated by an overwhelm- 
ing popular majority and from that day up to the present it may fairly be 
said that all political parties accept the principle of federal arbitration in 
relation to interstate industrial disputes. 

So far as the States are concerned, the systems vary considerably, but 
the New South Wales tribunal, though now called an industrial “‘com- 
mission” instead of an industrial “court” and although its jurisdiction 
extends to industrial matters without the necessity of establishing an ac- 
tual dispute, still functions in very much the same way as the original 
tribunal of 1901. For all practical purposes, the trade union, registered as 
an industrial union, remains the unit recognized by the court as the sole 
agent or representative of the workers for the purposes of conciliation or 
arbitration. The State system works smoothly enough. For one thing, the 
company union, or “scab union’’ as it has been called is non-existent. If 
the court finds that a union is in any way controlled by employers it will 
not accord it recognition as an industrial union. Nor is there any real 
difficulty in the rivalry of bona fide trade unions. Here there is very little 
overlapping. But there may be an industrial union which covers all trades, 
occupations and crafts within an industry, while the craft unions, or some 
of them, still survive. In such a case an employee is not bound to choose 
between the unions. He may belong to both. When the industrial matter 
comes before the court, both industrial and craft unions (as well as the 
employers) may, in an appropriate case, be heard. In the Victorian sys- 
tem, on the other hand, the old principles have survived. Unionism plays 
little part in the operation of the wages boards with the result that there is 
an increasing tendency for trade unions to seek relief in the federal 
jurisdiction. 

33 Foenander, Towards Industrial Peace in Australia 249 (1937). 
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While lecturing in the United States in 1938, I was frequently asked 
how it was possible for a court to fix reasonable wages and conditions of 
labor. The assumption was that because it had not been done in the 
United States, it could not be done at all. One general answer is to refer 
such questioners to the many Australian volumes of printed reports con- 
taining the awards of federal and State arbitrators during the past thirty- 
five years, almost every award being accompanied by a statement of the 
reasons why the wage has been prescribed. 

The volumes of reports to which I have referred will show clearly that 
just as it is possible to fix reasonable prices for railway fares and freights or 
unliquidated damages in courts of law, so is it possible to fix reasonable 
wages. In neither case is there any a priori impossibility. In each case the 
tribunal should have sound imagination as well as a thorough knowledge 
of the conditions existing throughout the trades and industries of the 
country. Agitur eundo if the court makes a mistake, it is always com- 
petent for it to make a suitable adjustment. Nor is there any particular 
difficulty in enforcing the awards of the court. By this I do not mean that 
strikes and lockouts are unknown. They will never be unknown in demo- 
cratic countries where true freedom of association exists and where a 
tribunal has failed, or seems to have failed to redress a burning grievance. 
But the ordinary case of enforcement arises where an employer has failed 
to pay the prescribed wages or to observe some expressed industrial condi- 
tion, e.g., preference to unionists. In such cases the employer is proceeded 
against, either before the industrial tribunals or before the ordinary courts 
of the land, and orders for payment or penalties may be made. 

I have no wish to overstate the advantages achieved by the arbitration 
tribunals in Australia. So much depends upon the particular arbitrator. 
In some respects, certainly, the departure of Mr. Justice Higgins from the 
federal court greatly weakened its authority. It no longer even claims for 
itself the emancipating ideal which Higgins always pursued. An analysis 
of the calculations strongly suggests that it is by no means certain that the 
existing “basic wage”’ is in all respects the equivalent of the Harvester 
standard fixed in 1907 by Mr. Justice Higgins. During the depression in 
1931, the basic standard which Higgins had declared “‘sacrosanct’’ was 
reduced by ten per cent. Although this standard was subsequently said to 
be completely restored, the method of adjustment was very complex, and 
it seems to me that the present standard is slightly lower than that exist- 
ing in 1907 although the actual money figure is, of course, higher. 

Therefore it may be conceded that neither the Federal nor the State 
system of wage fixation by industrial arbitrators has fulfilled all the hopes 
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of earlier days. While the general standard of living has improved, little 
or nothing has been done to remove the great bane of the working class, 
their insecurity of tenure of employment. Moreover, during the World 
War, and for some time thereafter, the workers did not receive from the 
tribunals a wage which compensated them for the rapid increases in the 
cost of living. On the other hand, the Australian system has undoubtedly 
taken reasonable care of the lowest paid workers and has done much to 
prevent sweating in certain industries, especially in those employing 
women and children. Owing to the continuous control by the tribunals, 
there has never been any absolute line of demarcation between the un- 
skilled and the skilled workers. In the usual case the same industrial 
union protects the interests of both. 

The fairest way of testing the position is to ask, what would have hap- 
pened in Australia in the absence of the wage fixing tribunals? The result 
might well have been disastrous. In the “low wage” States the undoubted 
tendency would have been to reduce the workers’ standards to a lower 
level. Faced with the unfair competition which would have resulted (be- 
cause of interstate free-trade) employers in the “high wage” States 
would have demanded equalization of conditions. There would have been 
very great industrial upheavals, and no one can be dogmatic as to the 
consequences. In all probability, the Federal tribunal has prevented great 
evils. More positively it has contributed to the successful unionization of 
labor, especially in the “low wage” States or where the State wage regula- 
tion is based entirely upon the Wages Board system. Gradually, by its 
awards, the federal tribunal has created an Australian standard, which, 
though in strict law applicable only to interstate disputes, is usually 
recognized in practice by almost every State tribunal. In a “low wage” 
State any tendency to lower an existing standard has usually resulted in 
the creation of interstate disputes which are settled by the federal tribunal 
in an award which elevates the standard in the “low wage’’ State at least 
to the prevailing federal level. 

From a constitutional point of view federal control of labor relations in 
Australia presents a very interesting contrast to the position in the 
United States where the federal jurisdiction over labor relations has been 
based upon the power to regulate interstate commerce. As will have been 
noted, a similar law making power over commerce is vested in the Com- 
monwealth Parliament, but no attempt has yet been made to exercise the 
power along the lines indicated by the National Labor Relations Act or 
the more recent Fair Standards Act. By not exercising the trade and com- 
merce power in Section 51 (1) and by exercising the industrial arbitration 
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power in Section 51 (xxxv), the federal government of Australia has avoid- 
ed direct responsibility for any unpopular federal award by saying that the 
matter is exclusively one for the constitutional arbitrator, not for Parlia- 
ment itself. 

In the United States the fundamental principle of the National Labor 
Relations Act is the right of association and of collective bargaining de- 
clared by Section 7. While this right is not in terms declared by any Aus- 
tralian statute, it undoubtedly exists and is more easily enforced because, 
for all practical purposes, only the bona fide trade union is empowered to 
act on behalf of the workers by invoking the jurisdiction of the federal 
arbitrator. In Australia, it is useless for an employer to refuse to bargain 
with or recognize the trade union, for the latter may by appropriate action 
seek and obtain the award of an independent tribunal. If an employer 
discriminates against a trade union, the tribunal may order the employer 
to give preference of employment to the members of the union. So with 
unfair labor practices. While Australian statutes do not define “unfair 
labor practice” in terms corresponding to Section 8 of the National Labor 
Relations Act, the industrial tribunals will readily suppress or even punish 
similar conduct. 

Further the federal tribunal in Australia is now freed from any control 
by the courts as to the manner in which it exercises its jurisdiction. There 
is never any review of the facts and the law is reviewable only occasionally 
and in collateral proceedings. Thus Australia now accepts the principle 
that in essence the regulation of labor relations by industrial arbitration 
tribunals pertains to the administrative function, and in its very nature 
is incapable of review by courts of law whose competence to deal with such 
delicate matters of administration is seldom even asserted. 

There are two very interesting parallels between what is happening in 
the United States today and what used to happen in the industrial courts 
of Australia thirty years ago. The first is this. No doubt as a result of 
the statutory method of enforcement of the decisions of the National 
Labor Relations Board, almost many decisions of that body, even as to 
the facts, will be re-examined in the federal courts. In industrial matters 
the delay that is thus caused is disastrous, because the great value of 
State intervention in labor disputes is the speed and finality of such inter- 
vention. Subjecting such administrative decisions to the uncertainty and 
delay of ordinary litigation imposes an unfair burden upon employers and 
employees alike. Similar delays were caused during the earlier years of the 
Australian federal tribunal when the employers always resorted to the 
High Court as the controlling judicial authority. 
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Another point of resemblance is, I think, of even greater importance. 
For some years after the Australian arbitration tribunals were created, un- 
satisfactory conditions of employment in some industries were exposed as 
a result of public investigations based upon sworn evidence and followed by 
convincing, not to say devastating, findings of unfair practices. Similarly 
the National Labor Relations Board, during the few years of its existence, 
has by painstaking investigation proved the existence of unfair practices 
in a number of American industries. In Australia exposure and publicity 
helped to stamp out the abuses by informing and helping to create a 
powerful public opinion. The National Labor Relations Board’s reports 
should have a similar effect in the United States for the evidence and 
findings contained in some of their reports should, and will, I doubt not, 
make all Americans blush with shame and indignation. For sheer bru- 
tality some of the practices described in one or two cases are without 
parallel, certainly in Australia, and probably in any English speaking 
country.34 Indeed the exposures contained in the judgment of the Board 
in the Republic Steel Corporation case raise questions of civil right which 
are far more fundamental than the mere improvement of labor conditions. 
Even though the legal profession in the United States does not share the 
opinion of distinguished lawyers in Australia that anarchy in labor rela- 
tions should give place to law and order, still it should at least assist in the 
actual defence of those human rights and civil liberties the protection of 
which is said to be effectively guaranteed by the United States Constitu- 
tion. For those who might desire the point to be elaborated, I merely refer 
to the moving utterance of Mr. Grenville Clark*’ in his recent address on 
“Conservatism and Civil Liberty.” 

I venture one prophecy only. When the people of the United States are 
as far removed in point of time as we in Australia are today removed from 
the passing of the early industrial arbitration legislation, most of them 
will look back upon the pioneer work of the National Labor Relations 
Board as Australians now recall the decisions of Mr. Justice Higgins, 
clarum et venerabile nomen. 


4 See, e.g., Matter of Republic Steel Corp., 9 N.L.R.B. No. 33 (1938). 


3s Address at the annual meeting of the Nassau County Bar Ass’n (Mineola, N.Y., June 11, 
1938). 
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The article could not have been written without the assistance of Dr. Alfred Weber, Dr. 
Edith Loewenstein, and Dr. Friedrich Karl Rabel. Dr. Weber, especially, has assisted the 


author not only in the collection of the material but also with numerous suggestions and 
interpretations. 
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phenomena of social life; second, that of classifying and arranging 

these phenomena in a systematic order; and, finally, that of in- 
vestigating regularities of relations between social phenomena in the or- 
der of cause and effect. Wages and governmental efforts to influence their 
level are social phenomena. In the following article an attempt will be 
made to classify various methods of governmental wage policy under cer- 
tain type situations and to arrange these type situations in a systematic 
order. It is hoped that such an arrangement may be helpful in the way 
any classification is helpful, viz. in pointing out the problems and the 
possible ways in which they may be solved. No attempt has been made, 
however, to give an encyclopedic survey of all existing wage regulation 
schemes. Such a task would require a bulky work, possibly of several vol- 
umes. All statements on wage regulation laws contained in this article are 
no more than illustrations of type situations. Furthermore, no attempt 
has been made here to explore the economic effects of the various measures 
which have been adopted by the different countries for the purpose of in- 
fluencing the wage level. Such an inquiry, again, would require a volumi- 
nous treatise, written by a scholar of applied economics. The present arti- 
cle ought to be taken simply as an investigation preliminary both to an 
encyclopedic description of existing wage regulation schemes and to an 


G ee science has a threefold task: first, that of describing the 


inquiry into their economic and political effects. 


I 


Wage policy, to the student of political economy, connotes the govern- 
mental attitude of a given country towards wages, as expressed either in 
those of its legislative, administrative and judicial measures which are in- 
tended to influence the level of wages, or in the absence of such measures." 
Under the New Deal, wage policy has become such a widely discussed 
subject that a survey of methods of modern wage policy may be appropri- 
ate for the determination of a standard of evaluation of wage policy meas- 
ures recently taken or proposed in the United States. 

The necessity to decide upon some sort of wage policy arises in every 
country in which the salaried employment of legally free but economically 

* Sometimes, the term “‘wage policy” is used in the wider sense of meaning all those activi- 
ties carried on with an intention of influencing the level of wages irrespective of whether they 
are carried on by governmental or non-governmental agencies. In this sense the term is used, 
for instance, by Marschak in his article on Wages in 15 Encyc. Soc. Sci. 291 (1934). Ina still 
wider sense the term is used to denominate the attitude of a particular individual or group of 


individuals towards wages. In this sense, one speaks, for instance, of the wage policy of the 
“X” corporation. 
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dependent workers plays any conspicuous role. Wherever this element ex- 
ists in the economic structure of a country, it becomes necessary to decide 
whether the determination of the price of labor shall be left to the free 
interplay of economic forces or whether the State shall take an active 
part in the determination of the level of wages. 

Analysis of wage policy of various countries indicates that governmen- 
tal interference with the free interplay of economic forces may be caused 
by a variety of motives. 

1. The purpose most influential in causing modern governments to em- 
bark upon a program of regulation is the desire to improve the economic 
position of the working classes. If left alone, levels of wages are deter- 
mined by factors similar to those determining the prices of commodities 
and of economic services in general. Statistical observation indicates in 
particular that the price paid for a commodity or a service tends to fall 
with an increasing supply. Whether, as certain economists have asserted, 
labor, at least unskilled labor, will always be available in superabundance, 
with the result that, in the free interplay of the economic forces, its price 
will never rise above the minimum necessary for subsistence and physical 
reproduction, is a theoretical problem with which we need not deal here.’ 
Actually, the standard of living of the majority of the laboring classes, 
though it has been steadily rising during the last hundred and fifty years 
in most industrial countries, is still so low that it has caused dangerous 
unrest and even revolutionary movements.‘ Labor organized on economic 
or political lines has been seeking to improve its condition in three differ- 
ent ways.’ In the first place workers have attempted to raise the price of 
labor by cornering the supply. This is the method of collective economic 
labor action, especially of the strike. The suppliers of labor combine to 

So-called Iron Law of Wages. It was formulated by Ricardo and Lassalle and was long 
regarded as the basis of all wage theory. On modern wage theory, see Douglas, Theory of 
Wages (1934); Keynes, The General Theory of Employment, Interest and Money (1936); 
Millis and Montgomery, Labor’s Progress and Some Basic Labor Problems (1938); Pigou, 


Economics of Welfare (4th ed. 1932); Hamilton and May, The Control of Wages (1923); 
Burns, Wages and the State (1926); Marschak, op. cit. supra note 1. 

3 See Woytinsky, Wages: History and Statistics, 15 Encyc. Soc. Sci. 302 (1934) and refer- 
ences cited. 

4 Cf. Commons and Andrews, Principles of Labor Legislation (1936). These authors be- 
lieve that it is no exaggeration to say ‘‘that the majority of low-skilled workers in the United 
States receive wages too small for decent self-support.”’ 

5 The standard treatise on the various efforts made by labor to improve its position is 
Sombart, Der Proletarische Sozialismus (roth ed. 1924), tr. from 6th ed. by Epstein as Socialism 
and the Social Movement (1909); see also the following articles in the Encyclopedia of the 
Social Sciences: Commons, Labor Movement, 8 Encyc. Soc. Sci. 682 (1932); Hardman, Brails- 
ford and Heaton, Labor Parties, 8 Encyc. Soc. Sci. 697 (1932) and references cited. 
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withhold from the market the commodity they have to offer, viz., their 
working power, unless and until the buyers of labor, 7.e., the employers, 
agree to pay higher wages or to grant, in general, conditions of employ- 
ment better than those obtainable by individual sellers of working power 
competing with each other. Trade unionism is the principal method used 
by the workers to achieve this economic aim. 

Wherever concerted labor action occurs, government is faced with the 
problem of whether to suppress, to tolerate, or to promote it. 

Both suppression and promotion of collective labor action constitute an 
active wage policy. Toleration, combined with measures designed to 
eliminate physical violence from labor disputes, and, eventually, with 
measures for the legal enforcement of collective agreements, is an expres- 
sion of a wage policy of laisser faire. 

In the second place labor may attempt to induce a government to take 
active measures for the improvement of labor conditions. 

Where, as frequently in the past, and occasionally in the present, gov- 
ernments have been engaged in suppressing collective economic labor ac- 
tion, labor has attempted by political action to compel the government 
to lift such restrictions. 

The workers of many countries have also sought governmental meas- 
ures directly interfering with the free play of economic forces. There are 
two principal methods through which government may undertake to cor- 
rect, for the benefit of labor, the wage level as it would exist in a free sys- 
tem of complete laisser faire, i.e., a system of complete freedom of collec- 
tive action, viz.: (1) Active governmental promotion of collective bar- 
gaining. This technique is employed especially in industries in which la- 
bor’s economic strength, unsupported by governmental intervention, is 
insufficient to eliminate competition within the ranks of labor. (2) The 
second method is that of immediate governmental fixation of wages at a 
level higher than that obtainable through the uncontrolled interaction of 
economic forces. 

In order to influence a given country to embark upon one or the other of 
these courses of action, the laborers of that country may combine in a 
political party and enter the political arena exercising a controlling voice 
in governmental policy either alone or in coalition with the members of 
other groups. Or, labor may attempt, in a country with a two party sys- 
tem, to trade its vote and to cast it for that one of the two parties which is 
more willing and more likely to carry out its demands. The latter method 
was that employed by English labor until the 2oth century, and is still the 
one favored by labor in the United States. Organization of political labor 
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parties has been the method of labor on the continent of Europe and in 
England since the turn of the century. 

The third method applied by labor is that of abolishing the capitalistic 
system of society and of substituting for it a system of socialism.® This 
end can be sought by peaceful or by violent means. Proletarian socialism 
results from the belief that no fundamental improvement of the situation 
of the laboring classes can be achieved within the framework of the capi- 
talistic system. Revolutionary socialism is caused by the conviction that 
the capitalist classes will not yield without violent resistance the position 
of power and wealth which they occupy under the existing system of so- 
ciety. 

Both economic and political labor organization have been applied to- 
ward the end of complete social renovation. Not only political labor par- 
ties but also unions, especially of the syndicalist type, have been organized 
and used in the political struggle to serve as revolutionary cadres. The 
political strike, especially the “general strike,’ has been advocated and 
tried as a revolutionary weapon in the struggle for the overthrow of the 
capitalist system. 

In its struggle for the improvement of its living conditions, labor has 
found support from other groups of society. The theoretical structure of 
socialism has been established and elaborated almost exclusively by non- 
proletarian intellectuals, and a large percentage of the active leaders of 
revolutionary socialism have sprung from bourgeois origins. Some of 
these intellectual and political leaders of the proletariat, Karl Marx, for 
instance, or Ferdinand Lassalle, have come, it is true, from bourgeois 
groups which themselves had not obtained complete equality. Others, 
however, for instance the nobleman Vladimir Ilijitsch Ulianov, better 
known under the revolutionary pseudonym of Lenin, have come from the 
leading groups of society. 

More numerous than the bourgeois fathers and supporters of pro- 
letarian socialism were and are the non-proletarian supporters of govern- 
mental measures designed to improve the position of the laboring classes 
without a complete overthrow of the existing structure of society. The 
advocates of such “measures of social reform’’ have been numerous espe- 
cially among ‘‘neutral” groups of society, such as university professors or 
members of a civil service with a tradition of impartiality, groups who, 
though closely linked with the bourgeois class, are nevertheless interested 

6 In addition to the works mentioned in the preceding note, see the following articles in the 


Encyclopedia of Social Sciences: Jaszi, Socialism, 14 Encyc. Soc. Sci. 188 (1934); Rosenberg, 
Socialist Parties, 14 Encyc. Soc. Sci. 212 (1934) and references cited. 
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in the welfare not so much of this or that social group as of society as a 
whole. Motivated not only by ideals of Christianity and humanitarian- 
ism, but also by fear of revolution, apprehensiveness of a decline of physi- 
cal fitness of army recruits, and a desire to increase production by pro- 
moting industrial peace, social reformers were successful, first in Australia 
and New Zealand, in Germany and in England, and later in the other in- 
dustrial countries, in introducing an era of “social policy’’ (Sozialpolitik), 
i.e. a policy intended to improve, without violent disruption of the capital- 
ist system, the general living conditions of the working classes by increas- 
ing their share in the national income and assuring to their members a 
higher measure of social security.” 

In the arsenal of weapons of Sozialpolitik, wage policy plays an impor- 
tant role. Raising the level of wages is not, however, the only way in 
which an improvement of the living conditions of the proletariat can be 
sought to be achieved. There are numerous other means towards the ends 
of ‘social policy,” for instance a system of taxation tending to burden 
other social groups more heavily than wage earners. Particularly effective 
are measures offering to the working classes social services free of charge or 
under cost, coupled with a system of taxation which effectively imposes 
the costs of such services on other groups. To offer free education to the 
children and also to the adult members of the working classes has become 
universal in modern countries, although differences still exist with respect 
to education above the elementary level. Care for health and old age, and 
increased facilities for healthful recreation are spreading rapidly over all 
industrial countries. While city parks are practically universal, free or 
reduced admission to theatres, concerts, etc., is still more frequent on 

7 No established English term corresponds exactly to the German term “‘Sozialpolitik.” 
The terms “‘social reform’’ or “‘social reform movement’’ are both too narrow and too wide. 
They are too narrow because of their distinctly philanthropic-humanitarian connotation; they 
are too wide because they cover not only action by the government tending to promote or in- 
fluence governmental action, but also all kinds of non-governmental reformist activities. The 
absence of a well-established English term is indicative of the prolonged absence or the abor- 
tive character of a consistent “social policy’ in the two leading English speaking countries. 
Perhaps, the term which comes nearest to the German “‘Sozialpolitik’”’ is the American phrase 
“New Deal,” which, however, has a connotation of propaganda absent in the more scientific 
German term. On the development of ‘‘Sozialpolitik” in the principal industrial countries, see 
Pipkin, Social Politics and Modern Democracies (1931); Tillyard, The Worker and the State 
(1923); Reichsarbeitsministerium, Deutsche Sozialpolitik 1918-1928 (1929); Herkner, Die 
Arbeiterfrage (8th ed. 1922); Weddigen, Sozialpolitik 141 et seg. (1933); Bauer, Arbeiterschutz- 
gesetzgebung, 1 Handwiorterbuch der Staatswissenschaften 401 (4th ed. 1923); Perris, Indus- 
trial History of Modern England (1920); Tannenbaum, The Labour Movement (1921); Heyde, 
Abriss der Sozialpolitik (3d and 4th ed. 1923) (excellent short survey of the German and Aus- 


trian development); Meeker, Labor; Government Services for, 8 Encyc. Soc. Sci. 644 (1932) 
(with further references); Heimann, Soziale Theorie des Kapitalismus (1929). 
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the European continent than in British and American countries. To the 
same category of free or below-cost social services to the working classes 
belong, furthermore, such institutions as free sport stadia, public baths 
and swimming pools, travel reductions on public railroads and pleasure 
boats, and free or below-cost accommodation in publicly owned hostelries 
for youths and adults. Serving the same end are the enormous machineries 
of public relief for unemployed and unemployables, both in the form of cash 
and work relief, and all the other institutions and agencies of social work, 
to be found to an ever increasing extent in all modern industrial countries. 
The problem of whether the burden of the improvement of the conditions 
of the working classes shall be directly imposed, in the form of taxes, upon 
the “capitalist” groups of the population, or whether it shall first be im- 
posed, in the form of higher wages, upon employers, to be shifted by them 
in part or in whole, to the consumers (including the workers themselves), 
and to the owners of capital and land, is a question of political wisdom and 
expediency, which will and must be answered differently in different 
countries and at different times. 

2. While active governmental interference with the determination of 
wages by the free interplay of the economic forces has been and still is in 
numerous instances motivated by a desire to improve the social conditions 
of the working classes, such a desire is by no means the only conceivable 
motive of active governmental measures of wage policy. An interference 
with the workers’ freedom of combination, for instance, may be motivated 
not only by fear of revolutionary labor action, but also, and as a matter of 
fact, mostly has been motivated primarily by the desire to prevent wages 
from reaching the level which they would have reached under the system 
of collective bargaining. Such a motive may be inspired, in turn, either by 
selfish interests of employers or owners of capital, or by a genuine belief 
that a lower wage level would be helpful in the attainment of some other 
economic aim, for instance, the increase of production or the improve- 
ment of a country’s competitive position on the world market. In German 
political economy, a wage policy which is motivated not by a desire to im- 
prove the social conditions of the workers but by some other economic aim 
has been called “economic wage policy” (wirtschaftspolitische Lohnpoli- 
tik).* An “economic wage policy” need not necessarily imply a tendency 
to lower wages below the level fixed by the free interplay of economic 

* The term is used here in the special sense in which it is contrasted by German economists 
to “social wage policy” (sosialpolitische Lohnpolitik). The general term “economic policy” 
is used ‘‘broadly to comprehend all government action in the economic sphere.” Bonn, Eco- 


nomic Policy, 5 Encyc. Soc. Sci. 333 (1931). In this sense, every kind of wage policy, i.e., ‘‘so- 
cial” as well as “economic,” is a branch of “economic policy.” 
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forces. It may quite well lead to a wage increase, for instance, if wage pol- 
icy measures are motivated by a desire to increase production and profits 
through increasing the purchasing power of the masses. In such a policy, 
the wage increase is not, however, the primary motive but rather a by- 
product. 

The two motivations of wage policy just described are not mutually ex- 
clusive. A system of wage policy motivated by ideals of “social policy,”’ 
when once established, cannot help paying attention to “economic’’ re- 
quirements, and may find itself compelled to work, at times at least, not 
for an increase but for a reduction of the general level of wages, or of the 
wages received by certain groups of labor. Such a necessity may arise 
especially in periods of impending or actual depression and unemploy- 
ment. In such periods, governmental authorities may also find themselves 
confronted with antagonistic interests within the working classes, for in- 
stance, between the employed and the unemployed, or between skilled 
and unskilled labor.? 

3. Wage policy of the socio-political and of the economic-political type 
are not the only conceivable ones. Wage policy may form part of a sys- 
tem of planned economics, as in the “‘socialist’’ system of the Soviet Un- 
ion,’® the “national-socialist” system of Germany," or the “‘corporative” 
system of Italy.” 


The wage policy of a country may finally be determined by a desire 


° See Hamilton and May, op. cit. supra note 2. 


*° On wage policies of the Soviet Union, see Weddigen, op. cit. supra note 7, at 157 et seq.; 
Sidney and Beatrice Webb, Soviet Communism: A New Civilization? 697 et seg., 1206 et seq. 
(1936); Zagorsky, Wages and Regulation of Labor in the U.S.S.R., Internat’l Labor Office 
Studies and Reports, Series D, No. 19 (1930); see also Internat’! Labor Office, Collective 
Agreements, Studies and Reports, Series A, No. 39, 241-53 (1936); Harper, The Government 
of the Soviet Union 123-4, 163 e¢ seg. (1938). The Soviet system of wage determination will 
not be discussed in this article, which is concerned only with those countries in which wages are 
the price paid for labor by private employers. 


* On National-Socialist Wage Policy, see infra, pt. II, 2, a; see also Lederer, Who Pays for 
German Armaments?, 5 Social Research 70 (1938) (with further references); see also Inter- 
nat’l Labor Office, Collective Agreements, Studies and Reports, Series A, No. 39, 228-35 
(1936); Ermarth, The New Germany 131 ef seg., 162-5 (1936); Morstein Marx, Government 
in the Third Reich 135 et seg. (1936); Geck, New Trends in Social Policy in Germany, 37 
Internat’! Lab. Rev. 26 (1936). 


"? On Fascist Wage Policy see pt. VI, 2, a infra and, furthermore, Rosenstock-Franck, L’éco- 
nomie corporative fasciste en doctrine et en fait (1934) (best treatise in the field); Haider, 
Capital and Labor under Fascism (1930); Finer, Mussolini’s Italy 502-12, 533-4 (1935); 
Marrani, Il contratto collettivo di lavoro 247 ef seg. (1935); Steiner, The Government of 
Italy 98 et seg. (1939); Field, The Syndical and Corporative Institutions of Italian Fascism 
(1938); Por, The Italian Corporations at Work, 35 Internat’l Lab. Rev. 643 (1937); Inter- 
nat’! Labor Office, op. cit. supra note 11, at 235-41. 
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to stabilize a given socio-economic system, i.e., to preserve the traditional- 
ly existing distribution of wealth among the different groups of society. 
Such a wage policy, for which the term “‘traditionalistic” may be appro- 
priate, was part of the medieval system of society. This system was con- 
ceived as being founded upon the idea that society, as created by God, was 
naturally divided into different classes and callings, that it was every 
man’s duty to fulfill to the best of his ability his calling, and that a natural 
ratio existed between the value of all commodities produced and the serv- 
ices rendered by the members of the various groups of the social hierarchy. 
The idea thus prevailed that each commodity or service had its “just” 
price’ and that the economic forces of society should be organized in such 
a way as to guarantee to each workingman the just price for his product or 
work. Where tradition alone seemed not to be strong enough to prevent 
disturbances of the just level of prices or wages, the temporal authorities 
were thought to be obliged and were also inclined to announce the just 
price in the form of price or wage taxes. Guilds were anxious to enjoin 
their members from selling their products at a price lower than that which 
guaranteed to everyone his traditional decent living, and from competing 
with each other by paying the journeymen wages higher than those com- 
monly established. Municipal or territorial authorities were inclined to 
support, but also to control, the guilds in such efforts, or to take upon 
themselves the task of fixing the just price of necessary commodities or 
services, especially when a common calamity threatened to result in a 
general rise of the cost of living.'* How successful such efforts actually 
were in stabilizing wages and prices is difficult to say. It is clear, however, 
that prices and wages tended to be influenced in a large measure by tradi- 
tion, and it therefore appears probable that guild restrictions exerted a 
powerful restraint upon the medieval mind and upon the forces of com- 
petition. 
II 

With the dawn of modern times a new spirit became gradually domi- 
nant in economic affairs. The origins of modern capitalism are still a topic 
of controversy among historians and sociologists.’® At present, the opin- 

3 Cf. Salin, Just Price, 8 Encyc. Soc. Sci. 504 (1932) (with further references); Johnson, 
Just Price in an Unjust World, 48 Ethics 165 (1938). 


On medieval price and wage policies in general, see Ashley, Introduction to English 
Economic History and Theory, part 1, 67-102, 126-48, 181-95; part 2, 5-32, 377-94 (4th ed. 
1906-9); 2 Holdsworth, History of English Law 464-71 (1923). On medieval wage policy 
in particular, see v. Zwiedineck-Siidenhorst, Lohnpolitik und Lohntheorie 28-86 (1900). 

*s Cf. Weber, The Protestant Ethic and the Spirit of Capitalism (1930); Weber, General 
Economic History (1927); Tawney, Religion and the Rise of Capitalism (1936); Sombart, Der 
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ion prevails that a complicated interplay of spiritual forces and physico- 
economical developments brought about the changes in economic ideol- 
ogies and practices which are usually referred to as the commercial, agri- 
cultural, and industrial revolution and the rise of modern capitalism. 
Why, in the period from the 15th to the rgth century, the ideals of tradi- 
tionalism, of just price, fair wage and a fixed social order were replaced by 
a new spirit of adventure, enterprise, expansion, and innovation, combined 
with careful individual planning, accounting, and calculation, is a much 
debated problem which need not concern us in this connection. Suffice it 
to say that during the 18th century in England, and somewhat later in the 
other countries of Western and Middle Europe, this new spirit became 
dominant and resulted in the dissolution of the old forms of economic or- 
ganization. Freedom of contract and freedom of competition became the 
principles upon which the new economic order was to be established. 

In one field only, freedom of contract was not established, viz., in labor 
relations. Freedom of contract was established, it is true, in the relations 
between employers and employees, but it was withheld in the relations 
between employees, and the various governments engaged upon an active 
wage policy of enforced individual bargaining. 

Legal doctrines against workmen’s combinations, which had a proper 
place in a social order tending to maintain a system of traditional ‘just 
prices” and “fair wages,’ were taken over into a new order where no au- 
thority any longer embarked upon the task of determining a workman’s 
fair wage."® New and more stringent anti-combination laws were enacted, 
first in France,” then in England® and other European countries."® As 
late as 1908, a statute aimed at trusts and monopolies,”® was interpreted 
by the courts of the United States as a weapon against workers’ unions.” 
Under these various doctrines and laws, agreements between wage earners 


moderne Kapitalismus (1928); Henri, Modern Capitalism, Its Origin and Evolution (1928). 
For a short survey, see Sombart, Capitalism, 3 Encyc. Soc. Sci. 195-208 (1930); Heaton, 
Industrial Revolution, 8 Encyc. Soc. Sci. 1-12 (1932) and references cited. 

*6 11 Holdsworth, op. cit. supra note 14, at 477 ef seg. (1934); Landis, Cases on Labor Law 
17 et seq. (1934). 

7 Loi Le Chapelier of 1791; Criminal Code of 1810, arts. 414-16. 

*® Combination Laws of 1799 (39 Geo. ITI, c. 81) and 1800 (39 & 40 Geo. III, c. 106). On 
these laws, their history and effects, see 11 Holdsworth, op. cit. supra note 14, at 475 ef seq. 

9 For details, see Internat’! Labor Office, Freedom of Association. Studies and Reports, 
Series A, Nos. 28-32 (1927-30); see also Sidney and Beatrice Webb, History of Trade Union- 
ism (1920). 

2° Sherman Anti-Trust Act, 26 Stat. 209 (1890), 15 U.S.C.A. §§ 1-7 (1927). 

* Loewe v. Lawlor (Danbury Hatters’ case), 208 U.S. 274 (1908). Cf. Berman, Labor and 
the Sherman Act (1930); Witte, The Government in Labor Disputes 61 ef seg. (1932). 
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not to accept work for wages below a certain amount or below certain 
conditions were declared, by legislation or judicial pronouncement, not 
only to be unenforceable as between the contracting parties, but were also 
held to constitute a criminal offence and tortious conduct. 

In labor relations an antinomy inherent to the capitalistic system be- 
came for the first time apparent, viz., the antinomy between the principles 
of freedom of contract and individual competition. The same antinomy 
exists in the relation between vendors and purchasers of commodities, 
viz., the antinomy that freedom of contract, the very basis of the individ- 
ualistic system of economic organization, tends to destroy free competi- 
tion, which is an equally essential element of the system. In the field of 
relations between sellers and buyers of commodities, Germany and other 
industrial countries of the continent of Europe, and, to an extent, also 
England, have chosen to prefer freedom of contract over restrictions of 
industrial and commercial combines (cartels) ,””7 while the United States 
has embarked upon a policy of anti-monopoly legislation tending to en- 
force—“preserve,”’ as it is usually said—competition in the market. In 
the labor field, the policies of the leading industrial countries have not 
been so different from each other. Almost everywhere do we find in the 
early 1800’s the law tending to forbid coalitions of workmen. 

Restrictions were imposed upon the workers’ freedom of association 
everywhere and for a variety of reasons. A potent motive was probably 
the fear that workers’ combines constituted a menace to the public peace,” 
a fear which was certainly not unjustified in the turbulent days of early 
and revolutionary trade unionism. Another motive was the apprehension 
that the old craft guilds might reappear under the guise of workmen’s 
associations.*4 There was, furthermore, the belief of some of the econo- 
mists of the physiocrat and the early classical school that individual 
competition not only in the commercial but also in the labor field would 
result in the highest productivity of the economic system and in the 
greatest harmony of economic forces. There was, finally, the desire of the 
capitalists to maintain the position of power which they held over labor 
in the early 19th century. The doubtful validity of the theoretical argu- 
ment in favor of free competition among workers was pointed out by no 

#2 Rheinstein in 5 Williston, Contracts § 1662 (rev. ed. 1936). 

23 Cf. the following preamble to the Prussian Industrial Code of 1845: ‘There is certainly 
occasion to fear that . . . . the combinations of wage earners menace the existence of factories, 
are likely to provoke tumults and riots, and threaten the public security.” 

* Cf. the speech made on June 14, 1791, by M. Le Chapelier before the French Constituent 
Assembly on the introduction of his anti-combination bill, reported in Moniteur officiel, 15 
juin 1791, partly translated in 2 Internat’! Labor Office, op. cit. supra note 19, at 89. 
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man other than Adam Smith, the very apostle of the new school of eco- 
nomic thought, who proved that in the relation between employers and 
employees free competition could not work in the same way it did be- 
tween sellers and buyers of commodities, because, while both parties were 
disposed to combine, employers were more able actually to carry out that 
intention.** His chapters on labor” clearly imply the demand that re- 
straints on workers’ combinations should be removed. Though Adam 
Smith was eagerly followed in his demands that ancient restrictions upon 
commerce and industry be abolished and that a system of complete 
freedom of contract be created, his advice was not heeded in respect to 
labor. 

The various anti-combination laws and doctrines did not constitute an 
application of the principle of laisser faire, but were measures of an active 
wage policy designed to prevent the workers from freely contracting 
with each other and were intended to produce a state of affairs and a 
level of wages different from that which would have prevailed in the free 
interplay of economic forces. 

Restraints on the workers’ freedom of association were not lifted before 
enough political power came to be wielded by labor and other groups to 
which the wage level obtainable by individual bargaining appeared un- 
desirable for one reason or another. The first step in this direction was 
taken by Great Britain in 1824. The British Combination Acts of that 
and the following year”’ opened an era of gradual removal of restrictions of 
the workers’ freedom of association in all industrial countries, a process 
which proceeded at a slow pace,* was interrupted by many retrogres- 
sions,?? and was particularly slow in the United States.*° 

2s Smith, Wealth of Nations 66 (Common’s ed. 1937): ‘We rarely hear, it has been said, 
of combinations of masters, though frequently of those of workmen. But whoever imagines, 
upon this account, that masters rarely combine, is as ignorant of the world as of the subject. 


Masters are always and everywhere in a sort of tacit, but constant and uniform combination, 
not to raise the wages of labor above their actual rate.”’ 


6 Book I, c. 8 and c. 10, part II. 

275 Geo. IV, c. 95; 6 Geo. IV, c. 129. On these acts, see Webb, op. cit. supra note 19, at 
92 et seg.; Dicey, Lectures on the Relation between Law and Public Opinion in England 
190 et seg. (1924). 

28 Cf. Internat’! Labor Office, op. cit. supra note 19, vols. 2-5; Hale and Seagle, Labor 
Legislation and Law, 8 Encyc. Soc. Sci. 667 (1932) (with further references). 

29 Especially in England; see Webb, op. cit. supra note 19, at 137, 157; Hedges and Winter- 
bottom, Legal History of Trade Unions (1930); Slesser and Baker, Trade Union Law, esp. 
178 et seg. (1927); see also the works cited in notes 18, 19 supra. 

3° On American developments, see 3, 4 Commons and Gilmore, Documentary History of 
American Industrial Society (1910). For a more recent, terse discussion, see Commons and 
Andrews, op. cit. supra note 4, at 372 ef seg.; Witte, op. cit. supra note 21, at 61 ef seg. 
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III 


1. Once restrictions upon the workers’ freedom of association had been 
lifted, the industrial countries gradually shifted from an active wage 
policy of enforced individual bargaining to a “‘passive’’ wage policy of 
non-interference. However, a wage policy which leaves the determination 
of wages to the free interplay of economic forces does not imply an abso- 
lute inactivity of governmental agencies. On the contrary, it imposes 
upon the government the obligation of taking care that economic forces 
can act and react upon each other in a non-violent, peaceful way. If a 
government fails in this task it shows that it is either unable to fulfill its 
most imperative duty, viz., the duty of preserving peace and order, or 
that the state is taking the side of one of the contestants in the economic 
struggle. A government which fails to check violent action by workers 
against employers or fellow-workers is engaging upon an active wage 
policy in favor of labor, or a particular group of labor, while a government 
which does not stop violent interferences with the workers’ freedom of 
coalition is following an active wage policy for the benefit of the em- 
ployers. Only if the government equally suppresses the violence and op- 
pression of employers and labor can it be said that the principle of eco- 
nomic non-intervention is applied consistently. 

To allow collective action on the side of the workers and yet to prevent 
violence is no easy task for a government, and sometimes it may be diffi- 
cult to find out whether a particular government is unwilling or unable to 
live up to its duty. In the United States in particular, labor disputes have 
led to frequent outbreaks of violence, more frequently perhaps, and more 
intense, than in other countries.** The prevention of violence in labor 
disputes requires not only an efficient and impartial police force, but also 
the development of an intricate system of legal rules and regulations to 
demarcate permissible from non-permissible conduct in labor disputes. 
American legislatures and courts have been fertile in establishing such 
rules on the conduct of strikes and lock-outs, picketing and boycotts, 
and other incidents of labor disputes. It may even be said that these 
rules form the bulk of what is being called and taught as Labor Law in 
this country. 

2. The most elaborate legal regulation and the most efficient police 
force are unable entirely to eliminate the danger of violence from strikes 
and lock-outs. Furthermore, every incident of industrial warfare implies 

3 Cf. Adamic, Dynamite: The Story of Class Violence in America (1931); Witte, op. cit. 


supra note 21, at 175 ef seg. (believes that violence in labor disputes has decreased since the 
turn of the century). 
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a loss in production. In many instances, industrial conflict results in 
serious inconveniences to wide groups of the populace at large, especially 
if it occurs in an industry affected with a public interest.** No wonder, 
therefore, that everywhere governments have been anxious to establish 
institutions for the “peaceful” settlement of labor disputes.*? Mediation 
services, conciliation boards, and similar institutions have been estab- 
lished or supported by the governments of all industrial countries, either 
ad hoc, or as permanent institutions.*4 Mediation may be entrusted to 
government officials or to representatives of the parties acting as concilia- 
tion boards. Where government officials act as conciliators, conciliation 
may be their exclusive sphere of activity, or it may be incidental to a wider 
sphere of general administration. Thus, under the French system before 
the legislation of 1936 mediation of labor disputes was one of the numer- 
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. ous tasks of the prefects and certain other administrative officials.** In 
t Czarist Russia** and in present-day Poland,’ Estonia,** Latvia,% 
f 3? The economic losses to a national economy as a whole are frequently over-estimated, 
however. See The Conciliation and Arbitration of Industrial Disputes, 14 Internat’! Lab. 
P Rev. 645 (1926). 
33 That the government should offer its good offices in the mediation of industrial disputes 
)- was not at all self-evident during the heyday of laisser faire. When in 1831, the prefect of the 
Rhone district successfully intervened in a dispute in the silk industry of Lyons, which threat- 
ened to disrupt the peace of the region, his action was disavowed by the French government, 
t and the award was declared to be invalid upon the theory that the government was absolutely 
- required to remain aloof from economic issues. Nevertheless, in the ensuing strike, the govern- 
0 ment was obliged to send an army to restore peace and order! (See Debré, Note on the French 
Je Conciliation Law of 1938, Recueil Périodique Dalloz, part 4, p. 5 (1938)). 
~- 34 See Internat’] Labor Office, Conciliation and Arbitration of Industrial Disputes, Studies 
and Reports, Series A, No. 34 (1933). See also Squires, Conciliation, Industrial, 4 Encyc. Soc. 
OF Sci. 165 (1931) and references therein cited. 
so 35 See Internat’! Labor Office, op. cit. supra note 34, at 170-86. The Conciliation Act of 
to 1892, which was incorporated into the Labor Code as Book IV (cf. Legislative Series 1924, Fr. 
- 3), provided for a system of conciliation committees which were to be set up from case to case 
5 and were to act under the presidency of the justice of the peace of the canton. As a matter of 
ch fact, ‘‘recourse to the statutory procedure before the occurrence of a stoppage has been rare. 
ts, In all there have been 232 such cases (from 1892-1920), enabling strikes to be averted on 132 
se occasions. The total number of disputes submitted to conciliation between 1893 and 1920, 
either before or after the occurrence of a stoppage, was 4,729 (i.e., 18.53% of all strikes).”” On 
in the other hand, the regular administrative offices of the government regarded the mediation 
of industrial disputes as incidental to their general duties. Between 1893 and 1920, prefects and 
ice sub-prefects intervened in 1,038 cases, mayors in 669, the Ministry of Labor in 96, and labor in- 
. spectors in 87 cases. 
- 3 Internat’l Labor Office, op. cit. supra note 34, at 387-91. When the labor inspectors used 
ies their powers of mediation in industrial disputes to check exploitation of workers by employers, 
cit. the mediative function of these inspectors was gradually curtailed and finally abolished. 
the 37 Internat’l Labor Office, op. cit. supra note 34, at 325-35. 





38 Id. at 338-9. 





39 Td. at 341-4. 
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Lithuania*® and Yugoslavia,“ it is within the official scope of duties of 
labor inspectors, whose primary task is the supervision of safety and 
hygienic conditions of factories. 

A greater governmental concern with the prevention of labor struggles 
is indicated by the appointment of special officials whose sole or primary 
task is the mediation of labor disputes. This system is in successful opera- 
tion in the Netherlands,* and especially in Finland,** Denmark** and 
Sweden, where mediation by government conciliators is the regular 
method of settling those industrial disputes for which no collective ad- 
justment machinery has been established by the parties. 

In Sweden, the government has, since 1908, “placed conciliators and 
arbitrators at the disposal of the parties in industrial disputes. The con- 
ciliators are appointed for the several conciliation districts into which the 
country is divided. The duty of the conciliator is to follow the conditions 
of work in his district, to lend his assistance in the settlement of trade 
disputes arising therein, and, on request, to assist workers and employers 
to conclude agreements likely to establish good relations between them 
and prevent strikes and lock-outs. The conciliator’s primary object is to 
bring about an agreement in accordance with the proposals made by the 
parties themselves in the course of negotiations. If unsuccessful, he may 
urge arbitration with the parties pledging themselves to observe the 
award, but he cannot compel arbitration, and he must not himself act 


as arbitrator. If a dispute arises, the conciliator calls upon the parties to 
meet together for negotiations before him and urges the parties to find a 
settlement without a stoppage of work. Both the employers and the 
workers are bound to respond to the conciliator’s summons, but not bound 
to yield to his urging that they refrain from hostile action. If a dispute 
is likely to be serious in extent, the Crown may, and usually does, ap- 
point a conciliation commission or special conciliator.”’4 


4° Id. at 345-7. 4 Id. at 488-95. 

4? Government conciliators are permanent officials. The majority of conflicts are dealt with, 
however, by joint committees. In 1929, stipulations providing for the establishment of such 
committees were contained in approximately 80% of all collective agreements. Conciliation 
boards may also be appointed from case to case by the conciliators. See Internat’! Labor 
Office, op. cit. supra note 34, at 200-11. For the text of the Labor Disputes Act of May 4, 
1923, see Legis. Ser. 1923, Neth. 1. 

43 Internat’] Labor Office, op. cit. supra note 34, at 380-6. 


#4 Conciliation proceedings are carried on through the State Conciliation Institute, whose 
greatest achievement to date has been its mediation of the general strike of 1935. See 6 
Internat’! Labor Office Year Book 300 (1936). 

45 United States, Dept. of Labor, Report of the Comm’n on Industrial Relations in Sweden 
7 (1938). The statutory basis of the system is the ‘“‘Act Respecting Conciliation in Trade Dis- 
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Although hardly comparable to its role in the Scandanavian countries, 
mediation through government conciliators also plays a considerable role 
in the United States. Governmental mediation agencies are provided for 
both by state and federal legislation.** State agencies are older but less 
important today than those established under federal auspices. The cen- 
tral federal mediation agency is the United States Conciliation Service, 
which was created in the Act setting up the Department of Labor in 
1913. The enabling act provided for the service in these words: 

“The Secretary of Labor shall have power to act as mediator and to 
appoint commissioners of conciliation in labor disputes, whenever in his 
judgment the interests of industrial peace require it to be done.” A 
bureau was organized for this purpose, and at the end of the fiscal year 
1937, fifty odd commissioners, stationed at various points throughout the 
country were engaged in this work.‘ 

The Conciliation Service confines its work to mediation. It does not 
use any compulsion in bringing the parties together. The Service inter- 
venes only on the application of one of the parties or of a state authority.* 
Despite its voluntary character it has proved successful in promoting 
industrial peace. ‘‘The records of recent years bear witness to the fact 
that the Conciliation Service can be most helpful in reaching an agree- 
ment whenever the disputants are fairly disposed, even though at the 
outset their viewpoints may be widely separated.”4? From the creation 
of the Service in 1913 to the end of the fiscal year 1929, 9,048 trade dis- 
putes have been submitted to this government agency, involving more 
than 12,637,809 workers, with the result that more than 75% of the cases 
have been settled in cooperation with the Service.’° During the fiscal year 
ending June 30, 1937, the United States Conciliation Service “used its 
good offices in 1,267 industrial disputes as against 1,012 in the fiscal year of 


putes,” of May 28, 1920. Férfattningssamling 1920, at 565, English translation: Legis. Ser. 
1920, Swe. 6-8; United States, Dept. of Labor, cited herein, at 56. See also the Act Respecting 
Special Arbitrators in Trade Disputes, of May 28, 1920, Férfattningssamling 1920, at 570, 
English translation: United States Dept. of Labor, cited herein, at 59. See further, Concilia- 
tion (Amendment) Act of June 28, 1935, Férfattningssamling 1935, at 955, English transla- 
tion: Legis. Ser. 1935, Swe. 4; United States Dept. of Labor, cited herein, at 66. 

“ For details see Twentieth Century Fund, Labor and the Government 149 ef seq., and 
esp. 172 et seg.; Witte, op. cit. supra note 21, at 239 ef seg. 

47 United States, Secretary of Labor, Annual Report for the Fiscal Year ended June 30, 
1937, at 14. 

#* The manner in which the Service works is illustrated in 1 Labor Relations Reports No. 
26 (1938) by a model case based upon actual experience. 

49 United States, Secretary of Labor, of. cit. supra note 47, at 14. 

5° Id. at 29. 
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1936. The Conciliation Service served as mediator in nearly one-third of the 
3,619 strikes in the United States in the fiscal year of 1937. Approximate- 
ly 1,383,588 workers were involved directly or indirectly in the disputes 
handled by the Service in the fiscal year 1936-37.”’* 

At the request of the competent state authorities, the Conciliation 
Service of the Department of Labor has taken over a great many cases 
in which state boards formerly intervened. It has thus become the most 
important machinery of mediation in this country.” 

Due to the activities of the Conciliation Service, the state agencies 
have gradually become less important. The first state law dealing with 
mediation was a Maryland Act of 1878. By 1900 most states had legisla- 
tion on this subject. Today, many of these state regulations seem to be 
dead letters.53 In 1935 thirty-eight states had statutes concerning media- 
tion, but only three states (Massachusetts, New York and Pennsylvania) 
seem to have had active boards at this time.*4 

Aside from the permanent official agencies charged with mediation, the 
President of the United States and Governors of States have occasionally 
acted as mediators in conflicts of major importance when the ordinary 
agencies did not seem to be able to settle the dispute. 

Mediation through a single governmental officer can be carried on 
quite informally; his intervention can be speedy and unobtrusive. Its 
success will largely depend, however, upon the personal tact and experi- 
ence of the individual mediator, and, in some circumstances, may be re- 
sented by the parties as officious governmental intermeddling. For such 
reasons, mediation through representatives of the parties has frequently 
been preferred. “Joint conciliation boards” are provided for in collective 
agreements, especially where, as in Great Britain, such agreements are 
concluded between organizations of both labor and employers. The well- 
functioning mediation system of Great Britain is primarily carried on by 
such voluntary boards whose formation and smooth functioning is active- 


st Td. at 13. 

s? Concerning mediation under the NIRA, see Twentieth Century Fund, of. cit. supra note 
46, at 201 et seg. For mediation under the Bituminous Coal Conservation Act of 1935, see 
§ 4, III (f) of the Act, 49 Stat. 991 (1935), repealed in 50 Stat. go (1937), 15 U.S.C.A. § 850 
(Supp. 1938). 

53 For details, see Witte, op. cit. supra note 21, at 251 et seg.; Commons and Andrews, 
op. cit. supra note 4, at 432 et seq. 

$4 Twentieth Century Fund, op. cit. supra note 46, at 115. 


ss See Berman, Labor Disputes and the President (1924); Witte, op. cit. supra note 21, at 
237 et seq. 
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ly encouraged by the government.** The numerous boards which have 
been established by collective agreement or in pursuance of the recom- 
mendations of the so-called Whitley Report of 1917 (so-called Whitley 
Councils)s? form the backbone of the British conciliation system. Where 
an existing joint machinery fails to bring about a settlement, the Minister 
of Labor, with the consent of the parties, may bring the controversy be- 
fore the Industrial Court, whose members are publicly esteemed repre- 
sentatives of industry, labor, and the public. Unless otherwise agreed, 
the Court’s “awards” are not binding; but they are generally accepted.* 
This system of conciliation boards and courts is supplemented by full- 
time trained government conciliators who intervene where no joint 
boards exist or where their activities threaten to fail. ‘““Their duty is to 
keep intimately in touch with industrial conditions in the areas which 
they cover, to anticipate trouble and if possible forestall it, and to shorten 
it as best they can when it comes. They have no power and their success 
depends on their skill in conciliation.’’s® © 

Joint boards may also be established by the government to act as 
governmental agencies. While their members are primarily chosen from 
among representatives of workers and employers of the industry con- 
cerned or of the public, the presiding officer is frequently a government 
official or some other neutral person. Such a governmental board is repre- 
sented by the British Industrial Court, which, as already mentioned, does 
not interfere in a dispute unless the parties’ own agencies have failed. 
On the other hand, conciliation boards of governmental provenience 
were the primary conciliation agencies in Republican Germany,” and 
they seem to play an important role in the present system of France.® 

© For a more detailed description of the British system, see esp. Internat’! Labor Office, 
op. cit. supra note 34, at 145-67, and United States Dept. of Labor, Report of the Comm’n 
on Industrial Relations in Great Britain (1938). As to its historical development, see especially 
Mackenzie, Industrial Arbitration in Great Britain (1929). See further Richardson, Industrial 
Relations in Great Britain, Internat’! Labor Office, Studies and Reports, Series A, No. 36 
(2d ed. 1938); Chang, British Methods of Industrial Peace (1936). 

s7 Cf. King, The Whitley Council Scheme (1932). 

s* Industrial Courts Act, 9 & 10 Geo. V, c. 69 (1919); United States, Dept. of Labor, of. cit. 
supra note 56, at 104. 

59 United States, Dept. of Labor, op. cit. supra note 56, at 14. 


% The British system of government-promoted voluntary conciliation has been followed in 
numerous countries, in Belgium among others; see Royal Order of May 5, 1926, Legis. Ser. 
1926, Belg. 5, as amended by Royal Order of November 25, 1929, Legis. Ser. 1929, Belg. 7, 
where pressure to resort to conciliation is exerted upon the parties by the provision that un- 
employment benefits will be paid to workers engaged in an industrial dispute in accordance 
with their or their employers’ willingness to cooperate in the conciliation proceedings. 

% See pp. 568-9 supra. © See pt. IV, 1 infra. $3 See pt. IV, 2 infra. 
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3. Mediation agencies of any kind may sometimes do no more than open 
to the parties a neutral place where they can meet around a table and “talk 
matters over.’”’ At other times they may take the additional step of sug- 
gesting peace terms, perhaps on the basis of a factual investigation and in 
the form of a formal award. However, even if the parties are willing to 
make concessions to avoid industrial warfare, the terms suggested by the 
mediator have slim chance of acceptance by the parties unless they 
anticipate the outcome of an eventual strike or lock-out. Therefore, a 
mediation agency, in formulating its peace terms, is moved more by a cal- 
culation of the respective fighting strengths of the parties than by con- 
siderations of governmental wage policy. The more closely the board’s 
suggestions conform to the result the parties anticipate as the probable 
outcome of a strike or lock-out, the greater are the chances of acceptance. 
Hence, the mediator has to appreciate the economic position of the indus- 
try involved—its price level, its ability to devolve eventual higher wages 
upon consumers, middlemen or furnishers of raw material; the situation 
of the money market; the size of the war chest of the labor union and the 
employers; the situation of the labor market—the employers’ ability to 
obtain strike-breakers, the workers’ and employers’ willingness to suffer 
losses; the reaction of public opinion in so far as it may strengthen or 
weaken each party’s will and power to fight, etc. Ideas of social justice or 
schemes to influence the general wage or price level of a country or an 
industry can be taken into account only insofar as they may tend to 
influence, psychologically, politically or economically, the parties’ respec- 
tive fighting strength. Mediation defeats itself when it undertakes to go 
beyond these limits, unless the mediator is endowed with the power of 
compelling the parties to accept an award which does not correspond to 
their respective fighting strengths. If the mediator has such power, how- 
ever, we are no longer concerned with mediation but with compulsory 
arbitration or governmental wage regulation pure and simple.®4 

The idea of mediation is not opposed, however, to that of voluntary 
arbitration. As a matter of fact, most countries which provide govern- 
mental machinery for the adjustment of industrial conflicts, and which 
base their policy upon the voluntary cooperation of the parties, make 
provisions for voluntary arbitration of industrial conflicts. Voluntary or 
optional arbitration occurs “when the two parties, unable to settle the 


6+ On these general principles of conciliation and its necessary limits, see Weddigen, op. 
cit. supra note 7, at 204 ef seg.; Kuttig, Problems of Conciliation and Arbitration, 26 Inter- 
nat’l Lab. Rev. 649 (1932); Sinzheimer, in Bericht ueber die Verhandlungen der XI General- 
versammlung der Gesellschaft fuer Soziale Reform (1930). 
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controversy by themselves or with the assistance of a mediator, agree 
to submit the points at issue to an umpire or arbitrator by whose decision 
they promise to abide.’”®* Such a system is strictly voluntary in its char- 
acter, as it is based upon the fact that both parties to the controversy con- 
sent to appeal to an arbitrator and either consent in advance to be bound 
by his award or declare their acceptance of the award after it has been 
rendered. Provision by the state of a system of voluntary arbitration or 
of machinery for the enforcement of awards rendered after optional arbi- 
tration, is not inconsistent with the adoption by the state of a “‘neutral” 
wage policy. Even a requirement that the facts be investigated in a 
manner prescribed by law is compatible with a neutral attitude of the 
government toward the regulation of wages inasmuch as the only aim of 
compulsory investigation is to induce the parties to reach a voluntary 
settlement of their differences. The essential characteristics of investiga- 
tion are well described by Kuttig:© ‘‘Statutory investigation proceedings 
are a characteristic part of the systems of English-speaking countries 
and in particular of Canada and Great Britain. In these countries com- 
plete dependence on the parties’ will to agree must at times cause dissatis- 
faction, particularly in important disputes which closely affect the public 
interest. In English-speaking countries great weight is attached to public 
opinion, and so it was regarded as desirable to bring its influence to bear 
on the settlement of disputes. For this purpose the public has to be 
provided with material enabling it to form an opinion. This is effected by 
the publication of a report by the competent authority (conciliation board 
or court of enquiry) on the causes of the dispute and the technical and 
economic possibilities of some particular settlement. The report naturally 
cannot be drawn up without an impartial investigation of the facts. This 
scheme enables the principle of voluntary negotiation to be maintained 
while at the same time allowing public opinion to exert an effective pres- 
sure to the general advantage. The success of such methods of investiga- 
tion depends on and therefore justifies certain measures of compulsion for 
the determination of the facts. Such measures are in fact permitted by 
the British Industrial Courts Act and the Canadian Industrial Disputes 
Investigation Act.’®’ In the United States compulsory investigation pro- 
cedures exist under the Colorado Act of 1915 and the Railways Act of 


*s Definition by Commons and Andrews, op. cit. supra note 4, at 430. 

% Kuttig, op. cit. supra note 64, at 665. 

* Canada L. 1907, c. 20. 

* Col. L. 1915, c. 180, §§ 29 ef seg.; now Col. Stat. Ann. 1935, c. 97, § 19 ef seg. 
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1926” as amended in 1934.”° The latter act provides for compulsory in- 
vestigation by a special board to be appointed by the President, if the 
Board of Mediation finds that there is danger of a substantial interrup- 
tion in transportation service. 

Mediation is finally compatible with a governmental prohibition of re- 
sorting to industrial warfare before all or certain modes of peaceful nego- 
tiation and mediation are exhausted. The parties may be forbidden, as, 
for instance, in France, to resort to strike or lock-out before the mediation 
agencies have been given an opportunity to intervene;” or, as in Sweden, 
before the expiration of seven days from the notification of the concilia- 
tor;” or acts of industrial warfare may be declared illegal before the means 
of conciliation are completely exhausted. This rather serious restriction 
of the parties’ freedom of action appears especially in laws concerned 
with labor relations in public utilities. The oldest and most famous regu- 
lation of this kind is the Canadian Industrial Disputes Investigation Act 
of 1907.73 The act applies principally to “public utilities’ (Section 2a). 
It provides for a suspensive prohibition of strikes and lock-outs and of 
changes in conditions of employment and makes it compulsory to give at 
least thirty days’ notice of any intended change in wages or hours, during 
which period either party may apply for the appointment of a board of 
conciliation and investigation. The penalty for infringement is a fine. 
However, “‘since prosecution is not undertaken by the State, but is left to 
the aggrieved party very few cases under this Act have come before the 
courts.”’4 It has been stated, however, that nevertheless, ‘In Canada 
the prohibition seems to have had satisfactory results, perhaps partly 
owing to the provisions for preventing its abuse, especially in the form of 
deliberate delay of the proceedings.’’’> In the United States the state of 
Colorado, as a result of a bitter coal strike, enacted the above-mentioned 
law of 1915,”° which was modeled after the Canadian Act of 1907. The 

9 44 Stat. 577 (1926). 

7° 48 Stat. 1185 (1934), 45 U.S.C.A. c. 8. (1938). 

7 Law of December 31, 1936, Journal officiel rer Janiver, 1937, at 127, Bulletin Législatif 
Dalloz 1936. 1132. 

7 Conciliation (Amendment) Act, 1935, Férfattningssamling at 955, English translation: 
Legis. Ser. 1935, Swe. 4; United States, Dept. of Labor, Report of the Comm’n on Industrial 
Relations in Sweden 66 (1938). 

73 Canada L. 1907, c. 20. For the present status of this Act, see Canada Rev. Stat. 1927, 
c. 112. See also United States Bureau of Labor Statistics, Operation of the Industrial Dis- 
putes Investigation Act of Canada, Bull. No. 233 (1918); Selekman, Lawand Labour Relations, 
A Study of the Industrial Disputes Investigation Act of Canada (1936). 

74 Internat’] Labor Office, op. cit. supra note 19, at 147. 

75 Kuttig, op. cit. supra note 64, at 661. 7 See note 68 supra. 
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Colorado Act prohibits strikes and lock-outs in industries affected with a 
public interest pending investigation and report by the Colorado Indus- 
trial Commission. For the violation of the act fine and imprisonment are 
provided and “since 1921 the commission has been authorized to take out 
mandatory injunctions in cases of violations under which strikers may be 
punished for contempt.’’”’ 

It has been suggested that the federal conciliation law of the United 
States should penalize self-help by either party to a labor dispute until the 
governmental conciliators have had a reasonable time in which to find 
facts and compose differences.”* A mooted question is whether or not the 
Railway Labor Act of 1926,’ as amended in 1934,*° contains an implied 
restriction of the right to strike.** Although the railroad companies are 
explicitly prohibited under severe penalty to change wages or working 
conditions without recourse to the adjustment agencies established under 
the act,*? no implication can be found to the effect that the employees are 
subject to a corresponding restriction which would prevent them from 
striking before exhausting all means of adjustment presented by the act. 


17 Witte, op. cit. supra note 21, at 253. As to details, see Warne and Gaddis, Eleven Years 
of Compulsory Investigation of Industrial Disputes in Colorado, 35 J. of Pol. Econ. 657 (1927); 
Twentieth Century Fund, of. cit. supra note 46, at 119. For official accounts, see biennial re- 
ports of the Colorado Industrial Comm’n. 

78 See esp. the recommendations of the committee investigating the role of the government 
in labor relations under the auspices of the Twentieth Century Fund. The recommendation in 
question is as follows: 

“We recommend the creation of a federal mediation agency or the strengthening of existing 
federal mediation agencies, with the power to mediate in all industrial disputes between 
employers and employees which obstruct or threaten to obstruct the free flow of interstate 
commerce or threaten the general welfare, and, failing success, to recommend the appointment 
of special investigating commissions by the President. 

“The Committee, realizing that the U.S. Conciliation Service as it now exists is working 
under a handicap resulting from the frequent failure of either party to inform the Conciliation 
Service of a pending dispute at that early stage at which mediation is relatively easy, especially 
before a strike or lock-out has broken out, recommends that there be established by law an 
obligation to give fifteen days’ notice by employers and employees of all changes or demanded 
changes in wages, hours or working conditions, except where (a) there is an agreement which 
provides for a different period of notice, and (b) the employees have no chosen bargaining 
representatives, in which case, they but not the employers should be relieved of the obligation 
to give notice. ’? Twentieth Century Fund, op. cit. supra note 46, at 369. 

The necessity for the development of a more adequate mediation machinery has also been 
emphasized by Garrison, Government and Labor—The Latest Phase, 37 Col. L. Rev. 897 
(1937). 

19 44 Stat. 577 (1926). 

8 48 Stat. 1185 (1934), 45 U.S.C.A. c. 8 (1938). 

*« For a discussion of this problem, see Commons and Andrews, op. cit. supra note 4, at 436. 


8 48 Stat. 1188, 1189, 1197 (1935), 45 U.S.C.A. c. 8, §§ 152(7) (10), 156 (1938). 
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Resort to industrial warfare before genuine attempts at conciliation 
have failed may also be forbidden by collective agreements. Such clauses 
can be enforced by resort to the courts, unless collective agreements are, 
as in England, without legally binding force. 

The mere existence of mediation agencies in a country tells little about 
their actual role in the adjustment of labor controversies. They function 
best where both workers and employers are organized*? and where a long 
experience in bona fide collective bargaining has brought to influence a 
group of union officials and employers’ representatives who are not inter- 
ested in displaying power and prestige but in genuine and responsible 
collaboration. Both in Great Britain and Sweden,*‘ mediation seems to 
work so well that suggestions to replace this system of voluntary coopera- 
tion by a system of direct governmental interference have met with the 
combined resistence of labor and capital. In the United States, mediation 
seems to have grown in importance in recent years, in part seemingly be- 
cause of the increasing willingness of employers to recognize labor unions 
and because of the intensified feeling of union members and leaders 
that collective agreements must be scrupulously observed if the system of 
collective bargaining is not to be seriously compromised. Many signs 
seem to indicate that mediation has a good chance of obtaining in the 
United States a position similar to that which it now occupies in England, 
Sweden or the Netherlands, and that, with its help, much of the present 
hostility can be eliminated from labor relations. 

4: The free interplay of economic forces may lead to the result that in 
a certain branch of industry labor is able to deal with some employers 
collectively while other employers may be strong enough to preserve 
individual bargaining or bargaining with a union of their own choice and, 
perhaps, their own creation. Such a situation is likely to result in differ- 
ent wages in the unionized and non-unionized sectors of the industry and 
thus to endanger the competitive situation of the unionized sector. In 
order to avoid such a result, a country may, as a method of active wage 
policy, provide that the wages and other conditions of employment, which 
exist in the unionized sector of the industry, be compulsorily extend- 
ed as a “common rule” to the non-unionized sector. Such a situation 
existed in the German Republic, where the Minister of Labor had the 


83 On employers’ organizations, see Kessler, Arbeitgeberverbainde, 1 Handwérterbuch der 
Staatswissenschaften 712 (4th ed. 1923); Bonnett, Employers’ Associations, 5 Encyc. Soc. 
Sci. 509 and references therein cited. 


*4 On labor relations in Great Britain, see works cited in note 56 supra. As to Sweden, see 
the report cited in note 45 supra; also Childs, Sweden, The Middle Way (1936). 
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power to extend to outsiders the binding force of a collective agreement 
whenever a collective agreement had “obtained proponderant importance 
for the establishment of the conditions of work in a certain industry and 
within a certain region.’’** Analogous results can be achieved in New Zea- 
land and those Australian jurisdictions in which an arbitration award can 
be declared a “common rule”’ for an entire industry of a certain region.®® 
Under this system, parties to a collective agreement may engage in pro 
forma arbitration proceedings in which their agreement appears formally 
as an arbitration award, or, under some laws, they may simply have their 
collective agreement registered as an award, whereupon, if all other condi- 
tions are fulfilled, it can be imposed by the proper authority as a common 
rule upon the entire branch of industry. 

Where labor is strong enough to compel employers to bargain collec- 
tively, it will, normally, also be strong enough to obtain terms at the level 
of a decent living wage. On the other hand, the wage thus obtained will 
not be higher than the organized sector of the industry, i.e., the sector 
usually composed of the largest and technically best equipped firms, is 
able to pay. Thus, the system of extension of collective agreements effec- 
tively prevents the payment of sweating wages in the unorganized sector 
of the industry without, as under the systems of immediate governmental 
wage fixing, leaving the determination of the minimum wage to adminis- 
trative or judicial arbitrariness or guesswork as to what constitutes a 
“fair” wage in a given industry. The wage for the whole industry is kept 
at that level which corresponds to the respective bargaining or fighting 
strengths of the parties in the unionized sector, i.e., at that level which 
appears as the result of the free interplay of economic forces in the leading 
part of the industry. Cut-throat competition is thus prevented, however, 
from depressing wages to a lower level. The result may be, of course, that 
weaker firms are eliminated, a result which is unavoidable, however, under 
any form of minimum wage regulation. The system which worked satis- 
factorily in the German Republic combines, one is tempted to say, in an 
ideal way, the advantages of the free interplay of economic forces with 
the principal advantage of the system of the minimum wage, viz., the 
elimination of starvation wages. It is feasible, of course, only in such 
industries where labor has been strong enough to unionize the leading 









8s Ordinance on Collective Agreements, of March 1, 1928 (RGBI. 1928. I. 47) § 2. The 
power to extend the binding force of a collective agreement upon outside employers had first 
been established in Germany by a Decree of the Council of People’s Commissars, of December 
23, 1918 (RGBI. 1918. 1456). 


8 See pt. V, 2 infra. 
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firms. Where a country is determined to prevent starvation wages gen- 
erally, the system must be supplemented by straight minimum wage 
regulation for those branches of employment where labor is not strong 
enough to obtain a sufficiently broad foothold.*? To apply direct govern- 
mental wage fixing to those industries where labor has obtained sufficient 
power can be justified only by a policy either to boost wages above the 
level obtainable even in genuine collective bargaining or to keep wages, 
for reasons of general economic policy, under that level. 

5. A unique method of active wage policy tending to fix minimum 
wages at the level obtainable by genuine collective bargaining has been 
attempted in the United States. Under the Wagner Act** employers are 
compelled to bargain with labor collectively. This system deviates from 
a passive wage policy insofar as it compels employers to bargain with 
organized labor where in the free interplay of economic forces labor would 
not be strong enough to achieve such a result, and where, consequently, 
without government interference, wages would be at the presumably lower 
level of individual bargaining. Where, however, labor would have suf- 
ficient strength of its own to compel employers to consent to collective 
bargaining, the system of compulsory collective bargaining does not result 
in a change of the “free” wage level.t 


81 Thus straight minimum wage regulation through wages boards existed in Germany for 
homeworkers under the Homeworkers’ Wages Law of June 30, 1923 (RGBI. 1923. I. 467, 472). 
88 49 Stat. 449 (10935), 29 U.S.C.A. c. 7 (1938). 


¢ Compulsory arbitration and governmental wage fixation will be discussed in the Decem- 
ber issue. 





JUDICIAL INTERPRETATION OF LABOR LAWS 


Osmonp K. FRAENKEL* 


I. INTRODUCTION 


UR American legal system has endowed the judge with a greater 
power to shape the law than he has enjoyed since courts were the 
sole lawgivers.’ With the particular aspect of that power which 

especially characterizes our system, the destruction of statutes by declar- 
ing them unconstitutional, we shall not here concern ourselves.? But, due 
either to carelessness in drafting of legislation or to inert acquiescence in 
misinterpretation, judges exercise the power to interpret statutes more 
extensively in the United States than in other countries in the more gen- 
eral field of interpretation. ‘ 

Judge-made law is not novel, of course, even in communities with ex- 
plicit written codes. Instances of judicial embroidering on the law come 
down to us even from ancient Greece.* In England the courts played a 
notable role in evading the declared purposes of the lawmakers as em- 
bodied in successive land laws.‘ Repeated efforts at reform during the 
nineteenth century were delayed by judges undisposed to recognize 
the need for change.’ It is seldom that the judges have been advance 
agents of the new; often they have tried to perpetuate the outmoded. 
Much judicial action has run counter to the will of the people, negating the 

* Member of the New York Bar. 


* Such lawmakers were usually aristocrats or priests. See Maine, Ancient Law 11-13 (1st 
Am. ed. 1864). 


? It is, however, an error to suppose that the American system is unique in permitting judges 
to declare laws unconstitutional. The practice is general in Canada and Australia, (see refer- 
ence by Frankfurter, J., in Graves v. New York, 359 S. Ct. 595 (1939)) and has even developed 
in the continent of Europe. See Haines, Some Phases of the Theory and Practice of Judicial 
Review of Legislation in Foreign Countries, 24 Am. Pol. Sci. Rev. 583 (1930); Radin, Judicial 
Review of Statutes in Continental Europe, 41 W.Va. L.Q. 112 (1935). 

3 See Vinogradoff, Outlines of Historical Jurisprudence 79, 80 (1922). 

4 This ‘‘judicial legislation” was, in the main, enlightened. See Dalrymple, An Essay to- 
wards a General History of Feudal Property in Great Britain 163 ff. (1758); Digby, An Intro- 
duction to the History of the Law of Real Property 224, 247-52, 345, 363, 360, 370 (4th ed. 
1892). But see Ames, Origin of Uses and Trusts, 21 Harv. L. Rev. 261, 270 (1908). 

5 This conservative tendency was ‘‘justified” by the maxim that statutes in derogation of 
the common law were to be strictly construed. See Sedgwick, Interpretation and Construction 
of Statutory and Constitutional Law 267-75 (2d ed. 1874). For instances of construction in 
defiance of the will of the legislature see id. at 175, 259-65. See also Landis, Statutes and the 
Sources of Law, Harvard Legal Essays 213, 217, 218 (1934). 
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democratic process, preferring the rule of the “best minds.’”’ This resist- 
ance of the judiciary can best be studied in those fields which have had re- 
spectively the greatest significance for their times. 

The field of labor relations has such significance today. And we shall 
examine, therefore, current judicial attitude toward the laws which regu- 
late injunctions and seek to protect collective bargaining. 

Because we have collected, for the most part, “horrible examples,” 
does not imply a belief that all judges misinterpret laws, or even that any 
judges always do so. Nor do we hold that every case here discussed was 
incorrectly decided. There are many, no doubt, who will disagree with 
some, or who may disagree with all, of our conclusions, with respect to 
the soundness of the interpretation in particular cases. We believe, how- 
ever, that the instances about to be presented show clearly the dependence 
of a community on its judges, for even a correct decision may be judicial 
legislation, in a sense, when there is room for reaching the opposite con- 
clusion. 

The following discussion, after a brief review of the Clayton Act, ana- 
lyzes judicial interpretation of the term “labor dispute” as found in most 
anti-injunction laws. In connection with this we briefly consider the ap- 
plication by some judges of the theory of the “inherent power” of the 
courts in order to avoid such laws. The discussion then treats two 
aspects of the labor relations laws, the “substantial evidence rule’’ and the 


circumstances under which discharges have been upheld. Without at- 
tempting a comprehensive analysis of the material,° we have selected cases 
primarily to illustrate the power of the judiciary to thwart the will of the 
people. 


ul. ‘DECLARATORY OF THE COMMON LAW” 


Plus ca change, plus c’est la méme chose-—Too often has the cynical 
motto been applied to the history of legislative attempts at reforming the 


* For comprehensive discussions see Frankfurter and Greene, The Labor Injunction (1930); 
Lien, Labor Law and Relations (1938); Oakes, The Law of Organized Labor and Industrial 
Conflicts (1927); Witte, The Government in Labor Disputes (1932). See also Fraenkel, Recent 
Statutes Affecting Labor Injunctions and Yellow Dog Contracts, 30 Ill. L. Rev. 854 (1936); 
Larson, The Labor Relations Acts—Their Effect on Industrial Warfare, 36 Mich. L. Rev. 
1237, 1272 (1938); Warm, A Study of the Judicial Attitude toward Trade Unions and Labor 
Legislation, 23 Minn. L. Rev. 255 (1939); Witmer, Collective Labor Agreements in the Courts, 
48 Yale L. J. 195 (1938); articles in 5 Law and Contemp. Problems 175 ff. (1938); for recent 
cases see Bulletins issued monthly since July 1932 by the International Juridical Association. 
The most important cases are to be found in convenient form in Landis, Cases on Labor Law 
(1934), Witt, Supp. (1937). Dean Landis’ introduction to the original collection is an excellent 
survey. Recent New York cases have been summarized by Galenson, N.Y.L.J., p. 2070 
(May 5, 1939). 





JUDICIAL INTERPRETATION OF LABOR LAWS 579 


law. Especially is this so in the field of labor. Courts have often struck 
down laws designed to aid labor, by conservative construction of the con- 
stitution,’ and have emasculated them by interpretation. The most use- 
ful weapon in their varied armory has been the doctrine that the legisla- 
ture intended merely to enact the law as it had already been handed 
down by the courts. As if the labor pains of law-making were readily un- 
dergone for any such futile purpose! 

The judicial treatment accorded the Clayton Act® constitutes a strik- 
ing example of the perversity we have touched upon. These provisions 
resulted from years of struggle by organized labor to alleviate unjust hard- 
ship resulting from prosecutions and suits under the Sherman Act? and 
from improvidently granted injunctions."® Hailed as labor’s ‘““Magna 
Charta,’”’" its actual results have been only negligible. Indeed, in one re- 
spect it has proved a boomerang; under a little noticed alteration,” 
private persons were enabled to obtain injunctions; they did not need any 
longer to depend upon action by the government.'? Employers were 
naturally quick to use this advantage." 

The act contained two provisions which had been expected to be of 
benefit to labor. Section 6'5 declared that labor was not a commodity 
and that the lawful activities of labor unions were excluded from the anti- 
trust laws;Section 20" limited the issuance of injunctions. The first of these 


7 See Adair v. United States, 208 U.S. 161 (1908); Coppage v. Kansas, 236 U.S. 1 (1915); 
Truax v. Corrigan, 257 U.S. 312 (1921), discussed in Fraenkel, of. cit. supra note 6, at 860, 
861, 873. 

§ See comments of Judge Amidon in Great Northern Ry. Co. v. Brosseau, 286 Fed. 414, 
420 (D.C. N.D. 1923). See Frankfurter and Greene, op. cit. supra note 6, at 165-76. 

9» See Frankfurter and Greene, of. cit. supra note 6, at 6-10; Berman, Labor and the Sher- 
man Act (1930). Labor still suffers under this disability. See United States v. Anderson, ror 
F, (2d) 325 (C.C.A. 7th 1939); United States v. Internat’] Fur Workers Union, 100 F. (2d) 
541 (C.C.A. 2d 1938) cert. denied 59 S.Ct. 642 (1939); Apex Hosiery v. Leader, go F. (2d) 155 
(C.C.A. 3d 1937), rev’d as moot, 302 U.S. 656 (1937). But in the action at law growing out of 
the Apex sit-down strike, damages of $711,392 were obtained against the union, N.Y. Times, 
p. 1, col. 5 (April 4, 1939). How this law, aimed at monopolies, came to be applied against 
strikers, is an interesting chapter in judicial lawmaking. The court in the Apex case used the 
cases decided under the Wagner Act as justification for ruling that interstate commerce was 
involved—ignoring earlier contrary decisions, such as Industrial Ass’n v. United States, 268 
U.S. 64 (1925) and Levering & Garrigues Co. v. Morrin, 289 U.S. 103 (1933). 

© Frankfurter & Greene, op. cit. supra note 6, passim. 

™ Id, at 164; Lien, op cit. supra note 6, at 616. 

12 38 Stat. 737 (1914), 15 U.S.C.A. § 26 (1927). 

"3 See 26 Stat. 209 (1890), 15 U.S.C.A. § 4 (1927). 

™ See Fraenkel, op. cit. supra note 6, at 866, note 63. 

5 38 Stat. 731 (1914), 15 U.S.C.A. § 17 (1927). 

16 38 Stat. 738 (1914), 29 U.S.C.A. § 52 (1927). 
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has been completely disregarded. The second was soon shorn of its useful- 
ness by Chief Justice Taft’s holding that it was “merely declaratory of 
what was the best practice always,’”*’ and by the holding that the section 
was limited to situations in which there was a relationship of employer 
and employee between the parties. 

This latter limitation was first enunciated in Duplex Printing Co. v. 
Deering.** In that case unions endeavored to prevent their members from 
working on presses which had been manufactured by the plaintiff and 
sold to concerns for which the union members worked; it presented, that 
is, a boycott of the type often described as “‘secondary.’’ The majority of 
the Court held that the section was inapplicable to the defendants, since 
they had never been employees of the plaintiff and ruled that Congress 
had not intended to legalize the secondary boycott. Justices Brandeis, 
Holmes, and Clarke dissented, believing that the economic relationship 
between the union and the manufacturer, not the legal relationship of 
employer and employee, controlled. Justice Brandeis said in conclusion: 

All rights are derived from the purposes of the society in which they exist; above 
all rights rises duty to the community. The conditions developed in industry may be 
such that those engaged in it cannot continue their struggle without danger to the 
community. But it is not for judges to determine whether such conditions exist, nor 
is it their function to set the limits of permissible contest and to declare the duties 
which the new situation demands. This is the function of the legislature which, while 


limiting individual and group rights of aggression and defense, may substitute proc- 
esses of justice for the more primitive method of trial by combat.” 


In Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n*° the prin- 
ciple of the Deering case was extended. In the earlier case there had been 
a psychological reason for the majority decision in that, in order to achieve 
a closed shop, a powerful union had taken the offensive against a single 
manufacturer. In the later case no such element was present, since the 
members of a single craft merely sought to protect themselves against 
anti-union action by a powerful organization of employers. Nevertheless, 
the majority of the Court considered the Deering case controlling. Even 
Justices Sanford and Stone saw no distinction and reluctantly concurred. 
Holmes and Brandeis, however, believed that a distinction was justified, 
and that the combination of employees in the Bedford case was as “‘reason- 


7 Taft, C. J., in American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 
184 (1921). It should be noted here, however, that Mr. Taft made an excellent statement of 
the usefulness of labor organizations and held that, in a direct labor controversy, peaceful per- 
suasion could not be enjoined even when carried on by persons who had never been employees. 
He condemned mass picketing, however, as necessarily intimidatory. 


*8 254 U.S. 443 (1921). 19 Td at 488. 2° 274 U.S. 37 (1927). 
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able’ as the combinations of capital which the Supreme Court had ap- 
proved in the Steel and United Shoe Machinery cases.” 

The lower federal courts followed the lead of the Supreme Court and 
limited the section so that union organizers were not given the right to 
proselytize in non-union territory. Most state courts interpreted their 
own laws in like limited fashion.” 

Against this background arose demands for more explicit legislative 
declaration; demands which culminated in the Norris-LaGuardia anti- 
injunction law,”4 and similar state laws which expressly banned enjoining 
of peaceful picketing.**> But the notion that new laws are not really new 
has reappeared in New York.” The Court of Appeals’ has not as yet re- 
pudiated this doctrine. 

The impetus of judges to misconstrue this type of statute derives from 


#* United States v. United States Steel Corp., 251 U.S. 417 (1920); United States v. United 
States Shoe Machinery Co., 247 U.S. 32 (1918). 

22 See Ferguson v. Peake, 18 F. (2d) 166 (App. D.C. 1927); Internat’l Organization v. Red 
Jacket Consol. Coal & Coke Co., 18 F. (2d) 839 (C.C.A. 4th 1927). See Landis, op. cit. supra 
note 6, at 141. For other cases see Frankfurter and Greene, of. cit. supra note 6, at 165 note 
128, 173 note 159, 174 notes 160-4. 


23 A very recent instance is Swing v. A. F. of L., 298 Ill. App. 63, 18 N.E. (2d) 258 (1938). 
There the Appellate Court for the First Division, noting that the Illinois law, Smith-Hurd’s 
Ill. Ann. Stat. c. 48, § 2a (1930), was modeled on the Clayton Act, followed the interpretation 
of that law in the Deering case, 254 U.S. 184 (1921), and rejected a more liberal interpretation 
by the Appellate Court for the Second Division in Schuster v. Internat’! Ass’n of Machin- 
ists, 293 Ill. App. 177, 12 N.E. (2d) 50 (1937). In this earlier case the court had followed the 
recent decisions of the United States Supreme Court and the Wisconsin Supreme Court inter- 
preting the modern anti-injunction laws (see notes 32, 33 infra). The court in the Swing case 
held these cases not applicable on the ground that they rested on modern laws which, unlike the 
Illinois law, were expressly applicable whether or not there was a relationship of employer and 
employee between the parties. Judge McSurley characterized the Schuster case as “‘judicial 
legislation,” ignoring that the narrow interpretation of the Clayton Act on which he relied had 
been widely condemned as judicial legislation (see note 8 supra). For earlier cases see Frank- 
furter and Greene, op. cit. supra note 6, at 181, notes 184-6. 

24 47 Stat. 70 (1932), 29 U.S.C.A. §§1o1 ff. (Supp. 1938). 

25 See Fraenkel, op. cit. supra note 6, at 859, note 29. Since 1935 the following five states 
have enacted anti-injunction laws: Kan. Stat. 1935, c. 60, art. 11, § 60-1104-7; N.M.L. 1939, 
c. 195; Pa. L. 1937, act 308, held constitutional Lipoff v. United Food Workers, 33 Legal In- 
telligencer 599 (Pa. 1938); R.LL. 1936, c. 2359; Wyo. L. 1937, c. 15. But in some states serious 
restrictions on picketing have recently been passed: Oregon, by referendum adopted Nov. 8, 
1938; see also Minn. Acts 1939, c. 440, § 11. 

** Remington Rand Inc. v. Crofoot, 248 App. Div. 356, 289 N.Y. Supp. 1025 (1936) aff’d 
279 N.Y. 65, 18 N.E. (2d) 37 (1938); May’s Fur & Ready-to-Wear, Inc. v. Bauer, 255 App. 
Div. 643, 8 N.Y.S. (2d) 819 (1939); De Agostina v. Holmden, 157 Misc. 819, 285 N.Y. Supp. 
909 (1935); Busch Jewelry Co. v. United Retail Employees’ Union, 168 Misc. 224, 5 N.Y.S. 
(2d) 575 (1938) aff’d 255 App. Div. 970, 8 N.Y.S. (2d) 819 (1938). 

7 See Goldfinger v. Feintuch, 276 N.Y. 281, 288, 11 N.E. (2d) g10, 913 (1937).- 
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their belief that peaceful picketing is objectionable in certain situations, 
such as those in which rival unions are involved, a secondary boycott is 
being carried on, the owner works without any employees, or the strike is 
for some illegal purpose. Judges often fail to understand the broad reasons 
of social policy which justify peaceful picketing under all conditions.” 
They therefore attribute an intention to legislatures to exclude “objec- 
tionable” picketing from the protection of the statutes. This they do 
primarily through perversion of the term “labor dispute.” 


A. WHAT IS A LABOR DISPUTE? 


The drafters of the various anti-injunction laws’? attempted to define 
their terms in a fashion so comprehensive as to defy judicial misinterpre- 
tation. These statutes expressly state that their procedural and sub- 
stantive provisions shall be applicable to all controversies having to do 
with conditions of work or union representation, regardless of whether or 
not the disputants stand in the relation of employer and employee. We 
shall first consider the application of these laws to situations involving 
competing unions. 

In United Electric Coal Companies v. Rice*® the Court of Appeals for the 
Seventh Circuit ruled that there was no labor dispute when an employer 
was caught between two rival unions. In that case, after an employer had 
signed a contract with a union, some of the employees broke away from 
the union and went on strike because the employer refused to break the 
contract and negotiate with a new union. Judge Evans said that, to make 
the statute applicable, the dispute “must be one between the employer 
and the employee or growing directly out of their relationship.”’ Recog- 
nizing that there might be cases in which a dispute between two unions 
was also one with the employer, he held that, in the instant case, such was 
not the situation since no controversy existed over terms of employment. 
The refusal of the Supreme Court to review this decision is, nevertheless, 
without significance, since the judgment rested partially on a finding that 
unlawful acts had been committed and that all the conditions required by 
the statute had been complied with. 

28 Indeed, there is warrant for the opinion that the right to picket peacefully is guaranteed 
by the Constitution as an incident to freedom of speech. Senn v. Tile Layers’ Protective Union, 
301 U.S. 468, 478 (1036); Schuster v. Internat’] Ass’n, 293 Ill. App. 177, 193, 12 N.E. (2d) 50, 56 
(1937); Individual R. F. S. Owners Ass’n v. Penn Treaty Ass’n, 33 Legal Intelligencer 100 (Pa. 
1938). See also Kramer Hosiery Company v. American Fed. F.F.H. Workers, 305 Pa. 206, 215, 
157 Atl. 588, 591 (1931); Jn re Lyons, 27 Cal. App. 182, 81 P. (2d) 190 (1938). See 48 Yale L. J. 
308, 312 (1938). 

29 See notes 24 and 25 supra. 

3° 80 F. (2d) 1 (C.C.A. 7th 1935) cert. denied 297 U.S. 714 (1936). 
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The same Circuit Court applied the same rule in Lauf v. Shinner.* 
Here also a conflict between two unions was involved, but the union which 
picketed had never had any members in the plaintiff’s employ. In grant- 
ing an injunction Judge Sparks declared that for the plaintiff to have com- 
plied with the defendant union’s request would have constituted inter- 
ference with the rights of its employees to select their own union in viola- 
tion of both state and federal law. This time, after final decision, the Su- 
preme Court took jurisdiction and reversed. 

The decision of the Supreme Court was five to two; Justices Cardozo 
and Reed did not participate and Justices Butler and McReynolds dis- 
sented. Mr. Justice Roberts held that, since the acts complained of had all 
occurred in Wisconsin, the state law controlled and the interpretation of 
that law by the state court* was binding on the federal court.*4 Of the 
Norris-LaGuardia Act he said only that its definition was substantially 
the same as that of the state law and that the facts brought the case with- 
in both. He rejected the argument that the right of employees to be free 
from coercion had anything to do with the case at bar. While the opinion 
contains no reasoned repudiation of the construction adopted by the Cir- 
cuit Court, it is a fair inference that the Supreme Court has rejected that 
construction and would reverse a similar ruling even though no question 
of state law were involved. The dissenting opinion of Mr. Justice Butler 
clearly indicates that he so construed the majority decision. 


The same problem of rival unions led the Court of Appeals for the 
Third Circuit to a strange conclusion in Union Premier Food Stores Inc. 
v. Retail Food Clerks and Managers Local.5s The defendant unions picket- 
ed, although originally they had no members in the plaintiff’s employ and 
C.L.0. unions claimed to represent a majority. To rid himself of the pick- 
ets, the plaintiff negotiated with the defendant unions, the C.1.0. unions 
complained to the National Labor Relations Board, the Board ordered an 


3" 82 F. (2d) 68 (C.C.A. 7th 1936), go F. (2d) 250 (C.C.A. 7th 1937). 

3 303 U.S. 323 (1938). It should be noted, however, that the Court did not pass upon the 
legality of the acts complained of, nor the constitutionality of the Wisconsin law, should it be 
interpreted as legalizing acts ordinarily considered unlawful. The case was reversed merely be- 
cause the plaintiff had failed to prove the matters required to be established in order to con- 
form to the Norris-LaGuardia Act. 


33 Wis. Stat. 1937, §§ 103.51-103.62 interpreted by American Furniture Co. v. I.B. of T.C. 
and H. of A., 222 Wis. 338, 268 N.W. 250 (1936). 

34 Citing Senn v. Tile Layers’ Protective Union, 301 U.S. 468, 477 (1936). 

35. 98 F. (2d) 821 (C.C.A. 3d 1938), ror F. (2d) 475 (C.C.A. 3d 1939); 52 Harv. L. Rev. 327 
(1938). But Judge Dickinson in Sharp and Dohme v. District Warehouse Employees’ Union, 
24 F. Supp. 701 (Pa. 1938), held this case not controlling because in the later case neither of 
the competing unions had asked the Labor Board’s help. 
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election and the defendants again resumed picketing. Judge Dickinson in 
the District Court** held that an injunction could issue because the Labor 
Board had taken jurisdiction and the National Labor Relations Act’ 
superseded the Norris-LaGuardia Act. On an application for a stay of the 
injunction, the majority of the Circuit Court, while disagreeing in part 
with the reasoning of Judge Dickinson, approved the issuance of the in- 
junction. 

Judge Davis (with the concurrence of Judge Buffington) concluded that 
the Lauf case was not controlling because, although the fact was other- 
wise,** he thought no contesting unions were involved. Judge Davis dis- 
tinguished that case further, on the ground that there had been no au- 
thoritative ruling in Pennsylvania on the meaning of its state law, such 
as there had been in Wisconsin. The majority opinion is confused and sug- 
gests that whenever the Labor Board has taken jurisdiction there is no 
labor dispute under the Norris-LaGuardia Act.** Judge Biggs dissented, 
declaring the Lauf case controlling. Both opinions reject Judge Dickin- 
son’s interpretation that the provision in the National Labor Relations 
Act makes the Norris-LaGuardia Act inapplicable to proceedings taken 
to enforce the later law. They agree that this was not intended to affect 
proceedings other than such as might be brought by the Board to enforce 
its own orders. The rest of the discussion of the Wagner Act in these opin- 
ions was entirely unnecessary. It is to be hoped that the Supreme Court 


will take jurisdiction of this case and clear up the misconceptions in the 
prevailing opinion. 

The Court of Appeals for the District of Columbia, in Fur Workers 
Union v. Fur Workers Union,* has recently taken a more correct view of 
the statute and denied an injunction in spite of the fact that the employer 


36 Not reported; see 2 L.R.R. Mar. 790 (1938). 
37 Relying on 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (h) (Supp. 1938). 


38 The decision of the Circuit Court in the Lauf case, 82 F. (2d) 68 (C.C.A. 7th 1936), clear- 
ly showed that rival unions were involved in that case. 


39 There is no doubt that an employer has a real grievance when he is picketed after he has 
signed a contract with a union certified by the Labor Board as representing a majority of his 
employees. Such a case was Oberman v. United Garment Workers, 21 F. Supp. 20 (Mo. 1937), 
where the court granted an injunction on the theory that the “labor dispute” had ceased with 
the certification. To what extent such picketing by a minority group should be permitted is, 
however, a legislative and not a judicial problem. For discussion of cases involving this con- 
flict see 38 Col. L. Rev. 1243 (1938); 39 Col. L. Rev. 519 (1939); 16 N.Y. L. Q. Rev. 306 (1939); 
23 Minn. L. Rev. 393 (1939); 48 Yale L. J. 1053 (1939); 6 Univ. Chi. L. Rev. 317 (1939). See 
also M. & M. Wood Working Co. v. N.L.R.B., 1o1 F. (2d) 938 (C.C.A. goth 19309). 


#° C.C.H. Lab. Law Serv. 918, 324. (App. D.C. 1939). See also Blankenship v. Kurfman, 
96 F. (2d) 450 (C.C.A. 7th 1938). 





JUDICIAL INTERPRETATION OF LABOR LAWS 585 


was caught between two contending unions. The opinion, however, sug- 
gests that there is need for revision of the Wagner Act so as to permit an 
employer to call for an election. It may nevertheless be noted that the 
rules of the Board, not the Act, now prevent a demand for an election by 
an employer, and that the right to call for an election would not neces- 
sarily do away with picketing by competing unions. Nor, for that matter, 
does the Norris-LaGuardia Act prevent the issuance of injunctions, as is 
so often assumed by hostile judges. If the prescribed procedure is com- 
plied with an injunction may still issue to stop illegal practices.” It is true 
that peaceful picketing may not be enjoined and that many people be- 
lieve it to be as damaging as if disorderly.*? The risk of loss attendant on 
any picketing is inherent in business, just as is the risk of loss from com- 
petition. Both are natural outgrowths of the capitalistic system. In any 
event, it is for the legislature, not the courts, to change the law, if change 
be needed. 

But the doctrine that there is no labor dispute where rival unions are 
involved, especially when the picketing union has no members employed 
at the place picketed, has received new impetus in the courts of New York. 
In May’s Furs & Ready-to-Wear Inc. v. Bauer.“ the Appellate Division in 
Brooklyn so ruled without any reasoned discussion. Suit was brought by 
a retail store and by an association of the employees of that store to re- 
strain picketing by a union of retail salespeople, and all picketing was en- 
joined after a trial. 

In Stalban v. Friedman*s Judge Cotillo recently disregarded both the de- 
cision of the United States Supreme Court in the Lauf case and that of the 
New York Court of Appeals in Stillwell v. Kaplan.** In the Stalban case 
a small restaurant which had made a contract with a union was picketed 
by members of a different union, none of whom was an employee. Judge 

* The National Labor Relations Board has indicated its readiness to consider a change in its 
rules so as to permit employers to ask for elections under certain conditions. See New York 
Times, p. 1, col. 2 (April 15, 1939). For experience under the New York law (N.Y.L. 1937, c. 
443, § 705-3) which gives the Board discretion to allow an employer to ask for an election, see 
Gellhorn and Linfield, Politics and Labor Relations—N.L.R.B. Procedure, 39 Col. L. Rev. 
339, 394 note 118 (1939); 7 I.J.A. Bull. 85, 96 (1939). 

# See Tri-plex Shoe Co. v. Cantor, 25 F. Supp. 996 (Pa. 1939). 

43 See cases cited by Warm, op. cit. supra note 6, at 274, note 56. 

“255 App. Div. 643, 8 N.Y.S. (2d) 819 (1939). 


S11 N.Y.S. (2d) 343 (1939). But see Bergman v. Levenson, N.Y.L.J., p. 1955 (April 28, 
1939), where a contrary result was reached on the basis of the Lauf and Fur Workers cases. 
The court may, however, have been influenced by the fact that almost all of plaintiff’s em- 
ployees desired to be represented by defendant union. 


259 N.Y. 405, 182 N.E. 63 (1932). 
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Cotillo held that no labor dispute existed under the New York law. He 
said that the Lauf case was not a binding precedent because it rested upon 
a determination by the Wisconsin Supreme Court of the meaning of its 
law. But, although Judge Cotillo conceded that the Wisconsin law was 
identical with that of New York, he made no attempt to distinguish the 
decision of the Wisconsin Supreme Court; he did not even mention it by 
name. He relied upon Judge Taft’s statement, already referred to, that 
the Clayton Act was merely declaratory of the common law and assumed 
that the New York statute was of like character. He admitted that in 
1932, in the Stillwell case, the Court of Appeals had permitted picketing, 
although none of the employees of the place picketed belonged to the 
picketing union. He contended that that case was not controlling, be- 
cause since then New York had passed a Labor Relations Act which gave 
labor such protection in obtaining collective bargaining that protection 
against the issuance of injunctions should be restricted. There can be no 
doubt that in reaching his conclusion Judge Cotillo was usurping the 
functions of the legislature. That this is so becomes clear from the follow- 
ing excerpts from his lengthy opinion: 

It is no answer to state merely that picketing must be permitted if it is peaceful 
and if solely economic issues are involved. Such statements clearly are incomplete 
and if the effect is to close up the small business, it is positively a menace to modern 


industry. Not alone the motives, but also the effect of such unrestrained picketing 
constitute the gravamen of the offense charged 

But when picketing has illegality of purpose, as its objective, however it be dis- 
guised with other motives, if it is primarily designed to coerce and to destroy that 
which it finds opposing it, we face a species of fraud and violence which equity frowns 
upon and cannot ignore. Such attempted subjugation of the small employer thus be- 
comes unlawful interference by defendants outside the allowable arena of industrial 
conflict. It cannot be legalized by statutory enactments (Truax v. Corrigan, 257 
U.S. 312). It is wholly destructive of the historical power of equity to intervene 
(Lauf v. Shinner, 303 U.S. 323, at p. 340, Butler, J.).47 


Judge Cotillo referred also to various illegal acts committed by the 
pickets as justification for an injunction against all picketing. But the 
opinion is thoroughly colored by the idea that, since the purpose of the 
picketing was unlawful, it could be enjoined regardless of its manner. 

The application of anti-injunction laws has been restricted by the doc- 
trine that there is no labor dispute when the object of a strike is illegal or 
the means used are improper. In the Donnelly case** this doctrine was ap- 
plied because the defendants were charged with an illegal conspiracy. 

47 11 N.Y.S. (2d) 356, 358 (1939). 


4* Donnelly Garment Co. v. I.L.G.W.U., 20 F. Supp. 767 (Mo. 1937), 21 F. Supp. 807 (Mo. 
1937) rev’d on other grounds, 304 U.S. 243 (1938). See later decisions contra, note 50 infra. 
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Subsequent to the Supreme Court decision in the Lauf case*® these views 
were abandoned in the federal courts.*° 

In various states, courts still adhere to this doctrine. It has thus been 
held that a strike called for an illegal purpose creates no labor dispute, 
e.g., those called to compel the hiring of additional employees, to compel 
the use of “canned music’”’ instead of live musicians,” to compel payment 
to one employee of wages formerly paid to four,’ to compel the hiring of a 
Negro employee in place of a white one,‘4 to compel non-union employees 
to join a union,°s or, in certain states, to compel a closed shop.** 


In some cases, also, the illegality of the means employed has been held 
to “outlaw” the union.’? The notion, however, that illegality of means 
deprives a labor union of the benefit of the statutes is entirely unjustified. 
While the anti-injunction laws permit the enjoining of illegal acts, it is 
nevertheless impossible to permit a disregard of the procedural provisions 


49 Note 32 supra. See also New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 
(1938) (a dispute over the race of employees held to be a labor dispute). 


se Grace Co. v. Williams, 96 F. (2d) 478 (C.C.A. 8th 1938); Donnelly Garment Co. v. I.L.G. 
W.U., 23 F. Supp. 998 (Mo. 1938) aff’d on this point, 99 F. (2d) 309 (C.C.A. 8th 1938). 

st Wohl v. Bakery & Pastry Drivers & Helpers Local, N.Y.L.J., p. 191 (Jan. 13, 1939). 

52 Opera on Tour, Inc. v. Weber, 170 Misc. 272, 10 N.Y.S. (2d) 83 (1939). 

53 Joerger v. Pittsburgh Musical Society, 4 L.R.R. 110 (Pa. 1939). 


54 Stevens v. West Philadelphia Youth Civic League, 3 L.R.R. 691 (Pa. 1939) (two pickets 
were allowed, however). 


55 Safeway Stores v. Retail Clerks’ Union, 184 Wash. 322, 51 P. (2d) 372 (1935); Adams v. 
Building Service Employees Int. Union, 3 L.R.R. 572 (Wash. 1939). 


56 In Simon v. Schwachman, 18 N.E. (2d) 1 (Mass. 1938) this result was reached by a ruling 
that the anti-injunction law was not intended to validate closed shop agreements. In a group 
of cases juxt decided by a California Appellate Court (New York Times, p. 1, col. 2, April 8, 
1939) a similar result was reached by ruling that the California Labor Code § 921 (1938), which 
was enacted to outlaw yellow dog contracts, also forbade closed shop contracts. This result 
arose from the fact that the California law, unlike the Norris-LaGuardia Act, contains a pro- 
vision barring agreements between employers and employees requiring membership in a union. 
Such provision was presumably intended to prevent compulsion upon employees to join com- 
pany unions (7 I.J.A. Bull. 86 (1929) ). The New York law N.Y.L. 1935, c. 17) makes this 
clear by specifically referring to ‘‘a company union.” 

On the other hand, in New York closed shop agreements have been held lawful. Williams v. 
Quill, 277 N.Y. 1, 12 N.E. (2d) 547 (1938); see 6 I.J.A. Bull. 147 (1938). The closed shop ques- 
tion was also involved in Lauf v. Shinner, 303 U.S. 323 (1938), but was not specifically dis- 
cussed by the Court. However, in Wilson & Co. v. Birl, C.C.H. Lab. Law Serv. 418, 304 
(D.C. Pa. 1939), Judge Kirkpatrick held that it was immaterial whether under the law of Penn- 
sylvania a strike for a closed shop was legal or illegal. See Erdman v. Mitchell, 207 Pa. 79, 56 
Atl. 327 (1903), holding a closed shop illegal. He said: ‘The law makes no distinction between 
doing the acts in question with a legal object in view and doing them with an illegal object.” 

5? May’s Furs & Ready-to-Wear, Inc. v. Bauer, 255 App. Div. 643, 8 N.Y.S. (2d) 819 
(1939). Contra, Bent Steel Sections, Inc. v. Doe, 170 Misc. 736, 10 N.Y.S. (2d) 920 (1939). 
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of these laws. Otherwise, the provisions would have no meaning what- 
ever. The argument that they are inapplicable when illegal acts have been 
performed necessarily supposes that they apply only when the picketing 
has been entirely peaceful. But then, under the express provisions of these 
laws, no injunction at all may issue. The effect of the reasoning of the 
cases we have just discussed is to destroy the statutes completely. For- 
tunately it has not yet been sanctioned by a court of last resort. 

Another phase of this question of “illegality” arises in connection with 
secondary boycotts. It should be borne in mind, of course, that, even be- 
fore the modern anti-injunction laws, there was much confusion about 
boycotts.** The issue arises in a great variety of circumstances. It was 
first presented to the New York Court of Appeals in Goldfinger v. Fein- 
tuch.s° There the owner of a store who ran his business without any help 
was being picketed because he sold a non-union made product. The signs 
the pickets carried were directed against that product; they did not ask 
the public not to patronize the plaintiff. 

The judges were divided.® It is not altogether clear to what extent the 
various views expressed rested on the statute, to what extent they were 
merely reflections of earlier common law doctrines. In any case, Judge 
Finch, who wrote the leading opinion, expressly held that the case in- 
volved a labor dispute within the statute. Three of the other six judges 
concurred with him. Judge Finch appears, however, to have rested his 
decision that peaceful picketing could not be enjoined rather on the ground 
that there was “unity of interest” between the manufacturer with whom 
the union had a grievance and the retailer who was being picketed, than 
on the statute, and he expressly refused to rule whether the statute did 
more than re-enact the common law. The decision is further confused be- 
cause no attempt was made to indicate what facts must be established to 
show the required “unity of interest.” Judge Finch also went out of his 
way to characterize picketing which was unlawful.” 

s* Fraenkel, op. cit. supra note 6, at 872; Hellerstein, Secondary Boycotts in Labor Disputes, 


47 Yale L. J. 341 (1938); Lien, op. cit. supra note 6, at 606-14. See also cases cited in notes 18, 
20 supra. 


589 276 N.Y. 281, 11 N.E. (2d) g10 (1937). 

6° Two judges agreed completely with Judge Finch; two agreed with him in all respects, 
except his approval of the Appellate Division findings of intimidation; two others agreed, but 
on separate grounds; one agreed as to intimidation, but dissented on the main issue. 


Mere sale of non-union goods by the plaintiff has been held enough: Alexander v. Doe, 
N.Y.L.J., p. 857 (Feb. 23, 1939). 


6 “‘Picketing is not peaceful where a large crowd gathers in mass formation or there is shout- 
ing or the use of loud speakers in front of a picketed place of business, or the sidewalk or en- 
trance is obstructed by parading around in a circle or lying on the sidewalk. Such actions are 
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It is interesting to observe that Judge Finch did not use the term “‘sec- 
ondary boycott” at all; in concurring, Judge Lehman said the facts did 
not show a “secondary boycott’; Judge Rippey stated that there would 
have been such a boycott but for the finding of “unity of interest’’; and 
Judge Hubbs, who dissented, held that the facts showed a “‘secondary boy- 
cott” and that such a boycott was illegal. 

The same court later decided in Canepa v. “John Doe’’® that a “true 
secondary boycott” had been set forth in the allegations of the complaint 
in that case and that the complaint stated a cause of action whether or 
not the case grew out of a “labor dispute” under the statute. The com- 
plaint alleged that the plaintiff had purchased a sign which had been con- 
structed and hung by members of a union, that the defendants, members 
of a rival union, had then picketed the plaintiff’s place of business, with 
placards stating that the plaintiff was unfair to union labor. Presumably 
the court distinguished the Goldfinger case because, in the later case, there 
was no “unity of interest’”’—in other words, the plaintiff in that case was 
engaged, not in selling the product of a manufacturer with whom the 
union had a dispute, but in using the product. This difference is not men- 
tioned in the very brief per curiam opinion; nor is there any indication to 
what extent the court may have been motivated by the fact that rival 
unions were involved. 

In Weil & Co. Inc. v. “John Doe’’™ a Special Term judge expressly held 
that no labor dispute existed in a situation identical with that disclosed 
in the Canepa case. He said that there was no unity of interest because the 
plaintiff did not deal in the signs which were the occasion for the contro- 
versy. An injunction against all picketing was granted. 

Injunctions have also been granted against picketing advertisers of a 
newspaper,’s against picketing a restaurant which sold union made beer 






































illegal, and are merely a form of intimidation. Likewise it is illegal to picket the place of busi- 
ness of one who is not himself a party to an industrial dispute to persuade the public to with- 
draw its patronage generally from the business for the purpose of coercing the owner to take 
sides in a controversy in which he has no interest. Nor is it legal to threaten to ruin the custom 
and trade generally or to accost or interfere with customers at the entrance to the store. Dis- 
orderly conduct, force, violence, or intimidation by pickets should be sternly suppressed by the 
police and administrative authorities.” 276 N.Y. 281, 286, 11 N.E. (2d) 910, 912 (1937). 

%} 277 N.Y. 52, 12 N.E. (2d) 790 (1938). 


% 168 Misc. 211, 5 N.Y.S. (2d) 559 (1938). To like effect are Silverglate v. Kirkman, 
N.Y.L.J., p. 1976 (April 29, 1939); American Gas Stations Inc. v. John Doe, 250 App. Div. 
227, 293 N.Y. Supp. 1org (1937); Scharf v. John Doe, 247 App. Div. 882, 288 N.Y. Supp. 
895 (1936). 

*s B. Gertz, Inc. v. Randau, 162 Misc. 786, 295 N.Y. Supp. 871 (1937); Mlle. Reif, Inc. v. 
Randau, 166 Misc. 247, 1 N.Y.S. (2d) 515 (1937); but see Davega-City Radio, Inc. v. Randau, 
166 Misc. 246, 1 N.Y.S. (2d) 514 (1937). 
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which had been delivered in trucks driven by non-union chauffeurs,” and 
against picketing a contractor (by property owners) in order to compel the 
employment of union help in building operations.” 

In a case involving the hiring of musicians in a dance hall, a temporary 
injunction was denied because the facts were in doubt: if the musicians 
were hired by the owner of the hall a labor dispute existed, if they were 
hired by the dancers themselves, it did not. 

Questions concerning the right to picket owner-operated businesses have 
also arisen. Nothing in the modern laws indicates that an individual run- 
ning his own business is to be exempt or that an effort on the part of a 
labor union to organize an entire industry should be blocked by islands of 
such owner-operators. On the other hand, real hardship may be inflicted 
by subjecting to picketing a man who has never employed help, merely 
because a union wants him to do so. Clearly, the situation is one for 
legislative declaration of policy. But since the legislatures have not con- 
sidered the problem, it is natural that the courts should attempt a solution. 

The New York Court of Appeals was first called upon to decide this 
issue in Thompson v. Boekhout.*° There the owner of a motion picture 
theater had employed a union operator, but after a controversy with the 
union had discharged him and done the work himself. An injunction was 
obtained without any attempt to comply with the requirements of the 
statute. This injunction, it may be noted, permitted silent picketing by 
one person. The brief per curiam opinion said merely that an attempt to 
induce an owner who attempts to avoid a labor dispute by running his 
own business to hire others is not a labor dispute under the law. What- 
ever may be said of the wisdom of such a general rule when applied to one 
who has never employed help, it is hard to see the justification for it in the 
particular case that was before the court. How a labor dispute which ex- 
isted while an employee was being used ceases to be one merely because 
the employee has been dismissed is hard to understand. It is difficult to 
conjure up a clearer case of judicial legislation. In the federal courts a 
contrary rule has been announced.’° 


% Chapman v. Doe, 255 App. Div. 893, 7 N.Y.S. (2d) 470 (1938). 

67 Muncie Bldg. & Trades Council v. Umberger, 17 N.E. (2d) 828 (Ind. 1938) (but conira 
where a union of building employees threatened to call a strike of the truck drivers of customers 
of the owner of property unless the owner required the employment of union help in building 
operations, Atlantic Ref. Co. v. Cohn, 3 L.R.R. 320 (Pa. 1938) ). 

68 Witoka Civic Ass’n v. Musicians of Greater N.Y., N.Y.L.J., p. 1139 (Oct. 15, 1938). 

9 273 N.Y. 390, 7 N.E. (2d) 674 (1937). To like effect are: Simon v. Boris, N.Y.L.J., p. 
364 (Jan. 24, 1939); Pitter v. Kaminsky, 7 N.Y.S. (2d) 10 (1938); Botnick v. Winokur, 7 
N.Y.S. (2d) 6 (1938). 

» Rohde v. Dighton, 27 F. Supp. 149 (D.C. Mo. 1939). 
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The principle of the Thompson case has been applied to an owner who, 
instead of running his business himself, elected to discontinue it alto- 
gether,” to one who conducted the business with his wife, after having dis- 
charged his only salesman on the ground that he could not afford to pay 
union wages,” and even, until reversed on appeal, to the case of a cor- 
poration owner, when the work was being done by the principal stock- 
holder and members of his family.’ 

There have also been cases in which the finding that no labor dispute ex- 
isted was no more than judicial fiat. Such was the situation disclosed in 
People ex rel. Sanders v. Sheriff.74 In utter disregard of procedural and sub- 
stantive requirements of the New York anti-injunction statute, Judge 
Fawcett of the New York Supreme Court, sitting in Brooklyn, issued an 
injunction banning all picketing in an ordinary strike situation. When one, 
of the strikers was punished for contempt, he challenged the power of the 
court to issue the injunction by obtaining a writ of habeas corpus from 
another judge of the same court. The latter sustained the writ, holding 
the injunction and the contempt commitment both void. 

Lower courts in New York have also held that no labor dispute existed 
in the following variety of circumstances: a hospital was being picketed by 
employees, on the ground that a hospital was not engaged in “‘trade’”’ be- 
cause it was a charitable institution;’> certain employees had grievances 
against their own union;”® a dispute arose because of the union’s refusal to 
abide by the terms of a contract, and the only question was the interpreta- 
tion of an unequivocal written agreement.7? 

The most amazing of the recent New York cases is May’s Furs & Ready- 


7 Paul v. Mencher, 169 Misc. 657, 7 N.Y.S. (2d) 821 (1937) aff’d 254 App. Div. 851, 6 
N.Y.S. (2d) 379 (1938) motion to appeal denied, 279 N.Y. 813 (1938); Wishny v. Jones, 169 
Misc. 459, 8 N.Y.S. (2d) 2 (1938). 

® Bieber v. Bininbaum, 168 Misc. 943, 6 N.Y.S. (2d) 63 (1938); Gips v. Osman, 170 Misc. 
53, 9 N.Y.S. (2d) 828 (1939). In the first case the use of false statements was enjoined and 
peaceful picketing permitted. Cf. Miller v. Fish Workers Union, 170 Misc. 713, 11 N.Y.S. (2d) 
278 (1939) ; contra, on the ground that the employer was a member of an employers’ association, 
Schwartz v. Fur Union of Greater New York, 170 Misc. 566, 11 N.Y.S. (2d) 283 (1939). In 
Saito v. Waiters and Waitresses Union, N.Y.L.J., p. 1676 (April 11, 1939), the Court rejected 
the contention that the Thompson case was applicable to a case where it was claimed that the 
employees were members of a partnership. 


73 Boro Park Sanitary Live Poultry Market v. Heller, N.Y.L.J., p. 962 (Feb. 28, 1939) 
rev'd, 256 App. Div. 588, 11 N.Y.S. (2d) 164 (1939). 

™% 164 Misc. 355, 299 N.Y. Supp. 9 (1937). 

75 Jewish Hospital v. Doe, 252 App. Div. 581, 300 N.Y. Supp. 1111 (1937). 

% Trommer v. Brotherhood of Brewery Workers, 167 Misc. 197, 4 N.Y.S. (2d) 782 (1938). 


7 Associated Flour Haulers & Warehousemen, Inc. v. Sullivan, 168 Misc. 315, 5 N.Y.S. 
(ad) 982 (1938). 
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to-Wear, Inc. v. Bauer.”* Because the proof showed intimidation and vio- 
lence the court held that the strikers had become “outlaws” and that the 
unlawful acts removed the union “beyond the pale and protection” of the 
statute. And the court upheld the enjoining of all picketing, notwith- 
standing the statute, on the “inherent power” theory. This theory we 
shall now scrutinize. 


B, THE COURTS ARE SUPERIOR TO THE LEGISLATURE 

Although peaceful picketing is permitted by the express terms of the 
New York law, nevertheless there are many decisions which prohibit it. 
In part, this has been brought about by declaring that the statute merely 
embodies the common law,” in part, by stating that the courts have in- 
herent power to issue injunctions which the legislature may not take 
away. 

This contention, that there resides in courts of equity a power no legis- 
lature may take away, to enjoin illegal conduct, has resulted in the en- 
joining of peaceful picketing if the illegal acts committed have been so ex- 
tensive as to lead to the conclusion that peaceful picketing has become im- 
possible for the future. Such was the reasoning of Judge Cotillo in Busch 
Jewelry Co., Inc.v. United Retail Employees’ Union,* a case now on appeal 
to the Court of Appeals, and of the Appellate Division in May’s Furs & 
Ready-to-Wear, Inc. v. Bauer.** The argument is usually accompanied by 
the suggestion that any different construction of the law would be uncon- 
stitutional! Yet the doctrine that peaceful picketing may be enjoined if 
closely tied up with illegal acts is judge-made law,™ judge-made due to 
judges’ notions of appropriate public policy. It is the function of the leg- 
islature, however, to change the law when its own view of public policy 
differs from that of the judges. On numerous occasions it has done so and 
that without successful challenge of its power.*? It is reasonable to sup- 
pose that, by barring completely the enjoining of peaceful picketing, the 


78 255 App. Div. 643, 8 N.Y.S. (2d) 819 (1939). 79 See notes 17-27 supra. 

8° 168 Misc. 224, 5 N.Y.S. (2d) 575 (1938) aff’d 255 App. Div. 970, 8 N.Y.S. (2d) 819 
(1938). 

§ 255 App. Div. 643, 8 N.Y.S. (2d) 819 (1939). 

82 See Stillwell Theatre, Inc. v. Kaplan, 259 N.Y. 405, 182 N.E. 63 (1932); Nann v. Raimist, 
255 N.Y. 307, 174 N.E. 690 (1931). 

83 See Fearon v. Treanor, 272 N.Y. 268, 5 N.E. (2d) 815 (1936); Hanfgarn v. Mark, 274 
N.Y. 22, 8 N.E. (2d) 47 (1937) (upholding a destruction of the common law actions of aliena- 
tion of affection, and breach of promise to marry). See also Matter of Berkovitz v. Arbib, 230 
N.Y. 261, 130 N.E. 288 (1921), which upheld the legislative overruling of decisions which had 
denied effect to agreements for the arbitration of future controversies. Cf. N.Y.L. 1893, ¢. 
701, enacted to undo the rule of Tilden v. Green, 130 N.Y. 29, 28 N.E. 880 (1891). 
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legislature intended once more to exercise its great prerogative of dis- 
agreeing with the judges. Woe to any democracy in which the judges per- 
sist in setting themselves against the legislature! 


Ill. THE NATIONAL LABOR RELATIONS ACT 


The growth of administrative agencies has seen a corresponding de- 
velopment of judge-made law.** In part, this has been constitutional,*s in 
part interpretative, in part it may also be characterized as censorious. 
For the courts have been quick to use their powers of review in order to 
set aside administrative findings for alleged lack of evidence sustaining 
them. This has been done, in spite of legislative declarations that such 
findings should be conclusive, by invoking the “substantial evidence” 


rule. 
A. THE “SUBSTANTIAL EVIDENCE”’ RULE 


The National Labor Relations Act, Section 10 (e) provides: “The find- 
ings of the Board as to the facts, if supported by evidence, shall be con- 
clusive.’’*? The provision is not original with the Labor Act. Similar final- 
ity had been expressly given to the findings of fact of the Federal Trade 
Commission,** and by judicial construction to many other administrative 
agencies.*® This finality was given by Congress in the belief that special- 
ists are better able to reach a correct decision on the facts than are review- 


ing judges.*° Yet the courts have thwarted Congressional will in a variety 
of manners. 


84 See articles in 47 Yale L.J. 519 (1938); Feller, Administrative Justice, 27 Survey Graphic 
494 (1938). 

§s See Morgan v. United States, 298 U.S. 468 (1935) 304 U.S. 1 (1938) and cases cited in 
notes g1, 92, infra. 

% See, in this connection, the complaint of the Federal Trade Commission, New York 
Times, sec. I, p. 8, col. 1 (April 2, 1939). Cf. Goodyear Tire & Rubber Co. v. F.T.C., ror F. 
(2d) 620 (C.C.A. 6th 1939). See Legislation, 39 Col. L. Rev. 259 (1939). 

87 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (e) (Supp. 1938). 

88 52 Stat. 1028 (1938), 15 U.S.C.A. § 45 (c) (Supp. 1938). 

* This, in the case of the Interstate Commerce Commission, the Board of Tax Appeals, and 
the Secretary of Agriculture under the Packers and Stockyards Act, resulted from provisions 
requiring enforcement of orders “‘regularly made.”’ See 36 Stat. 554 (1910), 49 U.S.C.A. § 16 
(2) (1929); Tagg Bros. & Moorhead v. United States, 280 U.S. 420, 444, footnote 4 (1930). 


Similar rules have been applied to compensation commissioners, Voehl v. Indemnity Ins. Co. of 
North America, 288 U.S. 162 (1933). 


% But see Hughes, C. J., in St. Joseph Stockyards Co. v. United States, 298 U.S. 38, 52 
(1936): “Some legislative agencies, with varying qualifications, work in a field peculiarly ex- 
posed to political demands. Some may be expert and impartial, others subservient.’’ Against 
this, Brandeis, at 92: “‘Responsibility is the great developer of men May it not tend to 


emasculate or demoralize the rate-making body if ultimate responsibility is transferred to 
others?” 
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One attack followed constitutional lines. In Crowell v. Benson™ the 
majority of the Supreme Court laid down the rule that Congress could 
not invest any administrative agency with finality in passing on the facts 
necessary to establish its own jurisdiction. That case arose under the 
Longshoremen & Harbor Workers Compensation Act; the issue was 
whether the injured person was an employee of the company proceeded 
against. The majority of the Court held that that issue was jurisdictional 
and must be determined by the courts, not, as Congress had intended, by 
the administrative agency created for that purpose. The same doctrine 
was soon extended in the St. Joseph Stockyards case™ to include any issue 
of constitutional import—in that case, the issue of confiscation. Justice 
Brandeis dissented; Justices Stone and Cardozo concurred with him. 

Just what significance these decisions will have in Labor Board cases 
remains to be seen. Presumably the courts would not accept as final any 
Board findings of the facts relating to the interstate commerce nature of 
the employer’s activities. Until now no such findings have been rejected, 
although in some instances the courts have concluded that the facts as 
found did not constitute interstate commerce.®} But the extent to which 
the courts have reviewed the evidence in the leading cases indicates read- 
iness to reject findings which the judges might consider against the weight 
of the evidence. If that should happen, there can be no doubt that the 
will of Congress would be disregarded. The fact that the courts find a 
constitutional compulsion for such disregard will not seem convincing in 
the face of Brandeis’ analysis in the Stockyards case. 

Other issues are apparently not jurisdictional. Thus the Court of Ap- 
peals for the Sixth Circuit in National Labor Relations Board v. Louisville 


* 285 U.S. 22 (1932). Justices Brandeis, Stone and Roberts dissented. But for the resigna- 
tion of Justice Holmes between argument and decision this would probably have been a five-to- 
four decision. But in Rochester Telephone Corp. v. United States, 59 S. Ct. 754 (1939), 
the Court unanimously refused to weigh the evidence when the issue was whether an intrastate 
utility was controlled by an interstate one—no contention appears to have been made that this 
was a “jurisdictional” issue. 


9% 208 U.S. 38 (1936). 


93 N.L.R.B. v. Idaho-Maryland M. Corp., 98 F. (2d) 129 (C.C.A. oth 1938); N.L.R.B. v. 
Fainblatt, 98 F. (2d) 615 (C.C.A. 3d 1939) (awaiting decision by the Supreme Court), criti- 
cized in 6 Univ. Chi. L. Rev. 313 (1939). 


94 See 6 Univ. Chi. L. Rev. 313, 316 (1939). It is uncertain whether, upon proper challenge, 
there would have to be a trial de novo of this issue. See Shields v. Utah Idaho Central R.Co., 
305 U.S. 177, 180 (1938). In N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937); 
Associated Press v. N.L.R.B., 301 U.S. 103 (1937); Santa Cruz Fruit Packing Co. v. N.L.R.B., 
303 U.S. 453 (1938); Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197 (1938), there was no 
challenge of the findings of fact, but only of the proper inferences of law. 
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Refining Co.%’ ruled that in reinstatement orders of the Labor Board no 
constitutional issue is involved which would require an independent re- 
view of the facts. 

But even where no jurisdictional or constitutional issue was involved, 
findings by the Labor Board have been rejected for the lack of “‘substan- 
tial evidence”’ to support them. 

The term “substantial evidence” appears first to have been applied in 
review of administrative agencies” in 1912, when Judge Lamar said that 
a conclusion of the Interstate Commerce Commission would be sustained 
if “supported by evidence,” but that a mere “scintilla” was not enough, 
that the courts would “‘determine whether there was substantial evidence 
to sustain the order.’”’®? The term then found its way into a number of 
Circuit Court opinions.” 

Congress, too, has used the term “‘substantial evidence.’’ The Compen- 
sation Act’? provides for a presumption that an injury did not result from 
the employee’s wilful intent to hurt himself ‘in the absence of substantial 
evidence to the contrary.” But this, said the Court, meant no more than 
had been previously understood, namely, that a finding “must be sup- 
ported by evidence.’ 

The constant use of the term “substantial evidence” by the courts ap- 
parently commenced in 1934'" with a statement by the Chief Justice in 

9% 102 F. (2d) 678 (C.C.A. 6th 1939). See N.L.R.B. v. Carlisle Lumber Co., 99 F. (2d) 533, 


538 (C.C.A. oth 1938). (The court refused to review a finding by the Board that a particular 
person had been in the company’s employ at the time of the Board’s order.) 

% The rule is, in effect, the same as has been applied to jury cases. The federal courts have 
consistently held that a case must not be sent to the jury when there is no more than a “‘scin- 
tilla”’ of evidence, and have rejected the rule that “‘any” evidence requires such submission. 
See B. & O. R. Co. v. Groeger, 266 U.S. 521, 524 (1925); Gunning v. Cooley, 281 U.S. go, 94 
(1930); Penn. R. Co. v. Chamberlain, 288 U.S. 333, 343 (1933). 

97 1.C.C. v. Union Pac. R., 222 U.S. 541, 548 (1912). See also F.T.C. v. Curtis Pub. Co., 
260 U.S. 568, 580 (1923); International Shoe Co. v. F.T.C., 280 U.S. 291, 299 (1930). 

9 Moir v. F.T.C., 12 F. (2d) 22, 25 (C.C.A. 1st 1926); Arkansas Wholesale Grocers’ Ass’n 
v. F.T.C., 18 F. (2d) 866 (C.C.A. 8th 1927); Philip Carey Mfg. Co. v. F.T.C., 29 F. (2d) 49, 


50 (C.C.A. 6th 1928). In the last of these cases the order was set aside for lack of ‘‘substantial 
evidence.” 


9 44 Stat. 1436 (1927), 33 U.S.C.A. § 920 (Supp. 1938). 
100° Del Vecchio v. Bowers, 296 U.S. 280, 286 (1935). 


tt Before 1934 the Court used qualifying words other than these when discussing the evi- 
dence necessary to support a finding, words such as ‘‘adequate,’”’ Zakonaite v. Wolf, 226 U.S. 
272, 274 (1912) (a deportation case), and ‘‘sufficient,’’ F.T.C. v. Pacific Paper Ass’n, 273 U.S. 
52, 63 (1927). But in most of the cases down to 1934 there was no clear statement by the court 
of the amount of evidence necessary to sustain a finding. Seaboard Air Line v. United States, 
254 U.S. 57, 62 (1920) (I.C.C.); F.T.C. v. Winsted Hosiery Co., 258 U.S. 483, 491 (1922); 
Tagg Bros. & Moorhead v. United States, 280 U.S. 420, 442 (1930) (Secretary of Agriculture); 
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Florida v. United States,’ a case involving the Interstate Commerce Com- 
mission. The same requirement has been applied to the Board of Tax Ap- 
peals,"* to the Secretary of Agriculture,’** to the Federal Trade Commis- 
sion,’®5 and to the Labor Board.'® 

Whatever one’s view may be as to the correctness of this rule,'’®’ it is 
evident that the requirement of “‘substantial evidence” is here to stay.’ 
Let us see what it means and how it has been applied. A definition runs 
as follows: “Substantial evidence is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion,’’*°® and, “It must do more than create a suspicion 
of the existence of the fact to be established.”""° 

The rule has been applied by the Supreme Court in three Labor Board 
cases. In the Consolidated Edison case," the majority of the Court found 
wanting in substantial evidence the holding by the Labor Board that con- 
tracts negotiated by the company with an A. F. of L. union had resulted 
from unfair labor practices of the employer. The Chief Justice reached 
this conclusion although there was no doubt about the existence of the 


Phillips v. Comm’n, 283 U.S. 589, 600 (1931) (Board of Tax Appeals). In unanimously revers- 
ing a decision which disregarded the statute giving finality to findings of fact, the Court made 
no mention of the word “‘substantial.”” F.T.C. v. Algoma L. Co., 291 U.S. 67, 73 (1934). 
Justice Cardozo pointed out that courts could not pick and choose “‘among uncertain and con- 
flicting inferences.” 


102 292 U.S. 1, 12 (1934). 

3 Helvering v. Rankin, 295 U.S. 123, 131 (1935); see also Colorado Nat’! Bank v. Comm’r, 
305 U.S. 23 (1938). 

4 Acker v. United States, 298 U.S. 426, 431 (1936). 


105 See cases cited in note 98 supra. But in F.T.C. v. Education Society, 302 U.S. 112, 117 
(1937), there was no mention of the word “‘substantial.” 


06 Washington, V. & M. Coach Co. v. N.L.R.B., 301 U.S. 142, 147 (1937); Consolidated 
Edison Co. v. N.L.R.B., 305 U.S. 197 (1938); N.L.R.B. v. Columbian E. & S. Co., 59 S. Ct. so1 
(1939); N.L.R.B. v. Sands Mfg. Co., 59 S. Ct. 508 (1939). 


*°7 Learned authority sympathetic to labor has approved it. See Gellhorn and Linfield, 
Politics and Labor Relations—N.L.R.B. Procedure, 39 Col. L. Rev. 339 (1939). 

108 State courts have followed the federal lead. Massachusetts: Waldorf System Inc. v. 
L.R. Comm’n, 4 L.R.R. 137 (1939); New York: Collier Service Corp. v. Boland, 167 Misc. 
709, 711, 4 N.Y.S. (2d) 480 (1938); LeMirage Restaurant Co. v. N.Y.S.L.R.B., N.Y.L.J., 
p. 1287 (March 21, 1939); International Ry. v. Boland, 169 Misc. 926, 8 N.Y.S. (2d) 643 
(1939) (in all but the last cited case the orders were sustained). 

09 Hughes, C. J., in Consolidated Edison v. N.L.R.B., 305 U.S. 197, 229 (1938). 

110 Stone, J., in the Columbian case, 59 S. Ct. 501 (1939). 


1 Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197 (1938). 
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unfair practices, largely because he believed insufficient notice had been 
given of the Board’s contention. He said.: 

If the Board intended to make that charge, it should have amended its complaint 
accordingly, given notice to the Brotherhood, and introduced proof to sustain the 
charge. Instead it is left as a matter of mere conjecture to what extent membership in 
the Brotherhood was induced by any illegal conduct on the part of the employers.™ 


Justices Black and Reed dissented on the ground that the inferences to 
be drawn were for the Board, not the courts. 

In the Columbian case," a strike was in progress at the time the Act 
went into effect. The employer’s refusal to negotiate with the union could 
not constitute an unfair labor practice, however, since it had occurred be- 
fore the law was passed. The issue before the Court was whether a later 
refusal to negotiate at the request of federal conciliators constituted an 
unfair practice. All the judges agreed that, if the employer had been 
aware that the union was willing to negotiate, it had violated the law by 
refusing to do so. At the hearings before the trial examiner it appeared 
that the union had informed the conciliators of its desire to negotiate, had, 
indeed, urged them to try to get the employer to meet with them. But 
there was no express evidence that the conciliators had informed the em- 
ployer of the union’s position. In view, however, of the union’s constant 
desire to negotiate, the Board drew the inference that the employer knew 
how the union stood. And in this respect the Circuit Court of Appeals 
sustained the Board."* Nevertheless, Justice Stone and four of his associ- 
ates reversed the finding of fact as without substantial support in the evi- 
dence. Mr. Justice Black, in a dissent concurred in by Justice Reed, ridi- 
culed the majority’s position: 

To conclude that the company—through its president—was unaware the concilia- 
tors were acting at the instance of the Union, and, therefore, is not to be held re- 
sponsible for its flat refusal to meet with its employees, is both to ignore the record 
and to shut our eyes to the realities of the conditions of modern industry and indus- 
trial strife. The atmosphere of a strike between an employer and employees with whom 
the employer is familiar does not evoke, and should not require, punctilious observance 
of legalistic formalities and social exactness in discussions relative to the settlement 
of the strike. It is difficult to imagine that—during several hours of conversation be- 
tween the conciliators and the company’s president concerning a future meeting of 
Union and company—the conciliators refrained from reference to the Union’s request 
that the conciliators arrange such a future meeting. In a realistic view, the com- 


"2 Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197, 238 (1938). 
"3 Note 106 supra; see Gellhorn, op. cit. supra note 107, 370 ff. 
™ 96 F. (2d) 949, 954 (C.C.A. 7th 1935). 
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pany’s statement of July 23 to the conciliators, that it would meet with them and the 
Union, clearly indicated the company’s acceptance of the fact that the conciliators 
were appearing for the Union."s 


He pointed also to the long standing rule that a finding accepted by the 
Circuit Court of Appeals would not lightly be set aside by the Supreme 
Court." 

In the Sands case"? the Board found that the company had locked out 
the men through its hostility to their union. The majority rejected this 
conclusion as lacking support in the evidence—the word “substantial” is 
nowhere used in the opinion of Mr. Justice Roberts—because the company 
had made a contract with that union and was merely seeking to operate in 
accordance with its terms. The testimony of two employees with regard 
to hostile statements attributed to a shipping clerk and a superintendent 
was rejected as amounting to not even a “‘scintilla”’ of evidence. In effect, 
the Court weighed the testimony against the background of the company’s 
previous dealings with the union. It noted also the minor character of the 
positions held by those to whom the hostile statements were attributed by 
witnesses."* Justices Black and Reed again dissented, this time without 
opinion. 

In the lower courts there have been a number of refusals to accept find- 
ings of fact made by the Labor Board. Thus, in National Labor Relations 
Board v. Lion Shoe Co.,"° Judge Wilson pointed out that, while common 
law rules of evidence were not required, “the rules governing reasonable 
deductions from evidence are not changed.’’”° In that case the charge was 
domination of an independent union. The evidence showed this union had 
arisen after the company threatened to move its plant because it was un- 

"ts N.L.R.B. v. Columbian E. & S. Co., 59 S. Ct. 501 (1939). 

16 Citing General Pictures v. Electric Co., 304 U.S. 175, 178 (1938). 


"7 N.L.R.B. v. Sands Mfg. Co., 59 S. Ct. 508 (1939); see Gellhorn, of. cit. supra note 107, 
at 372. 


8 But Gellhorn, op. cit. supra note 107, at 374, questions Justice Roberts’ summary of the 
record and points out that the secretary-treasurer of the company in charge of labor policy was 
opposed to the union involved. 


1997 F. (2d) 448 (C.C.A. 1st 1938); N.L.R.B. v. A. S. Abell Co., 97 F. (2d) 951 (C.C.A. 
4th 1938). In addition to the cases discussed in the text see Ballston-Stillwater Knitting Co. v. 
N.L.R.B., 98 F. (2d) 758 (C.C.A. 2d 1938); N.L.R.B. v. Union Pacific Stages, Inc., 99 F. (2d) 
153 (C.C.A., gth 1938); M. & M. Wood Working Co. v. N.L.R.B., 101 F. (2d) 938 (C.C.A. oth 
1939), Healy dissenting; Newport News Shipbuilding and Dry Dock Co. v. N.L.R.B., ror F. 
(2d) 841 (C.C.A. 4th 1939), Parker dissenting. This is an extreme case in which the majority 
reversed an order requiring the disestablishment of a representative plan, on the ground that 
the Board’s finding that the employer still dominated that plan lacked substantial support. 
Jefferson Electric Co. v. N.L.R.B., 102 F. (2d) 949 (C.C.A. 7th 1939). 


0 N.L.R.B. v. Lion Shoe Co., 97 F. (2d) 448, 452 (C.C.A. rst 1938). 





JUDICIAL INTERPRETATION OF LABOR LAWS 599 


able to get along with the old union. Yet the Court held that there was no 
substantial evidence that the employer had been instrumental in bringing 
the new union into existence. Direct evidence was lacking, and many wit- 
nesses testified to the contrary. But it is difficult to accept the Court’s 
conclusion that the Board’s inferences were without justification. 

In the Bell case** the Court went even beyond this rule and required 
not only “substantial evidence,” but evidence which would have been 
competent in a court of law. The Board, Judge Holmes said, might receive 
hearsay evidence but it could not rest its findings only on such evidence. 

In the state courts there has, until now, been comparatively little litiga- 
tion. Board decisions were, however, set aside in Pennsylvania in Matter 
of Spungin**} and in New York, in International Railway v. Boland.'* 

This growing tendency to reject the findings of these boards may do 
much to impair their usefulness, especially because no punitive action 
can be taken against an employer until a court has approved the decision 
of the board.” The courts seem on the way to nullifying this effort at 
regulation very much as they have nullified rate regulation.”® If so, 
amendment of the various Labor Relations Laws will be in order, but not 
in the direction desired by those now vocal in support of such amend- 
ment.”7 Another line of decision, the cases dealing with reinstatements, 
may also contribute to labor’s insistence on amendment. 


B. THE EMPLOYER’S RIGHT TO FIRE 
The National Labor Relations Act is silent on the circumstances under 
which the Board may compel an employer to reinstate his employees.’* 
In National Labor Relations Board v. Jones & Laughlin Steel Corporation 
the Supreme Court said that the law “does not interfere with the normal 
exercise of the right of the employer to select its employees or to discharge 


121 98 F. (2d) 406, 870 (C.C.A. sth 1938). 

122 See discussion of hearsay evidence by Gellhorn, op. cit. supra note 107, at 365, 369. See 
Lien, op. cit. supra note 6, at 29-33. 

123.45 Dauphin Co. (Pa.) 145 (1937). 144 169 Misc. 926, 8 N.Y.S. (2d) 643 (1939). 

"35 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (e) (Supp. 1938). 

126 See Black, dissenting in McCart v. Indianapolis Water Co., 302 U.S. 419, 423 ff. (1938); 
Brandeis, dissenting in Missouri ex rel. Southwestern Bell Tel. Co. v. Public Service Com- 
m’n, 262 U.S. 276, 289 (1923). See also Fraenkel, Constitutional Issues in the Supreme 
Court, 84 U. of Pa. L. Rev. 345, 369, 370 (1936); Hale and Others, Current Problems in the 
Public Utility Law, 38 Col. L. Rev. 959 (1938). 

127 See 4 L.R.R. 670 ff. (1939); 7 I.J.A. Bull. 73, 85 (1939). 

128 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (c) (Supp. 1938), merely gives the Board the 
power to “‘take such affirmative action, including reinstatement of employees with or without 
back pay, as will effectuate the policies of the Act.” 
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them.’”*® On the other hand, in that case the Court upheld the Board’s 
power to direct reinstatement because discharges were motivated by in- 
timidation and coercion of workers in their right of self-organization.'’° 
The Chief Justice, nevertheless, cautioned against a use of the Board’s 
power where the right of discharge was exercised “for other reasons than 
such intimidation and coercion.”*** Does this mean that discrimination 
must be the only reason? Or is it enough if discrimination entered into 
the discharge even though other reasons also existed? And will the courts 
review the judgment of the Labor Board on these issues? 

There is as yet no authoritative answer to these questions. Thus, in 
National Labor Relations Board v. Bell Oil & Gas Co.,'* the Circuit Court 
rejected a Board finding of discrimination because the evidence showed 
that the employee was discharged for inefficiency and any evidence to the 
contrary was only hearsay. In Ballston-Stillwater Knitting Co. v. National 
Labor Relations Board'* a similar result followed, where violation of a rule 
had resulted in dismissal, because the employer had not dismissed other 
union members guilty of violating the same rule, and those dismissed had 
not been active in the union. 

In National Labor Relations Board v. Union Pacific Stages, Inc.**4 the 
issue was more sharply raised since two drivers, discharged for rude con- 
duct, had been active in the union. After examining the evidence in great 
detail, the Circuit Court concluded that the inference of discrimination 
made by the Board was unjustified. In reaching its conclusion the Court 
relied in part on the fact that non-union men were dismissed for similar 
misconduct and many drivers active in the union were retained. The 
chief difference between the Court and the Board lay in the significance to 
be given to the complaints against the dismissed drivers, a significance 
which depended in large measure on the background of the controversy 
between the union and the employer. The Court said of the Board’s view 
of this background, that it was incorrectly presented and interpreted and 
“therefore not to be relied upon.”” The Court went very far, in this case, 
toward substituting its own judgment on the facts for that of the Board, 
although it expressly disclaimed any intention of so doing. 

In Peninsular & Occidental S.S.Co.v. National Labor Relations Board*s 
certain members of a crew were discharged who had gone on a sit-down 


99 301 U.S. 1, 45 (1937). 

13° The same rule applies to the rehiring of strikers. N.L.R.B. v. Mackay Radio & Tel. 
Co., 304 U.S. 333 (1938). 

131 301 U.S. 1, 46 (1937). 33.98 F. (2d) 758 (C.C.A. 2d 1938). 

132.98 F. (2d) 406, 870 (C.C.A. sth 1938). 4 99 F. (ad) 153 (C.C.A. oth 1938). 

138.98 F. (2d) 411 (C.C.A. sth 1938). See 48 Yale L.J. 1067 (1939). 





JUDICIAL INTERPRETATION OF LABOR LAWS 601 


strike because the owner refused to recognize the N.M.U. as a bargaining 
agency, the men having previously belonged to the I.S.U. with which the 
owner had a contract. The Board ruled that the discharges were discrimi- 
natory, largely because the ship’s officers had expressed hostility to the 
N.M.U. The Circuit Court ruled, however, that it was the officers of the 
owning company who were the employer, that there had been no proof of 
discrimination or hostility by them and that the discharges were justified 
by the need of the service. 

Similar decisions were rendered in Wisconsin. In one case the discharge 
was for absence from work without permission," in the other, for drunken- 
ness and fighting."37 The courts reversed the Board findings in both cases, 
on the ground that there was insufficient evidence that ‘‘the real, actual 
cause’’ of the discharge was union activity. 

The United States Supreme Court has not yet passed on any of these 
questions. But it has restricted the power of the Board to direct reinstate- 
ment when no issue of discrimination existed and the wrongdoing of the 
discharged employees was concededly the real reason for their dismissal. 
In the Fansteel case'** a group of employees, provoked by the company’s 
hostility toward the union, commenced a sit-down strike. This group was 
at once discharged and some of its members were not rehired when the 
plant reopened. The employer refused also to rehire certain strikers who 
had aided the sit-down strike from the outside; the latter, however, were 
never formally dismissed. Many of the sit-down strikers were offered re- 
employment on condition that the union be not recognized, an offer which 
some accepted. The Labor Board expressly found that no discrimination 
entered into the rehiring. Nevertheless, the Board ordered the reinstate- 
ment of the strikers who had not been taken back, on the ground that it 
was necessary to restore the condition which existed prior to the employ- 
er’s wrongdoing so as to effectuate the purposes of the act. The Board 
contended that it had jurisdiction over both groups of employees because 
the company was precluded from firing during the continuance of a strike 
precipitated by its own wrongdoing. For this contention the Board relied 
on Section 2 (3) of the act," which defines an “employee” as “any indi- 
vidual whose work has ceased as a consequence of or in connection with, 
any current labor dispute or because of any unfair labor practice.” 

The majority of the Supreme Court completely rejected the Board’s 
contentions, except its findings that the employer had been guilty of un- 


136 Blum Bros. Box Co. v. Wisconsin L.R.B., 229 Wis. 615, 282 N.W. 98 (1938). 
37 N. S. Koos Sons Co. v. Wisconsin L.R.B., 3 L.R.R. 725 (Wis. 1938). 

38 N.L.R.B. v. Fansteel Corp., 59 S. Ct. 490 (1939). 

"389 49 Stat. 450 (1935), 29 U.S.C.A. § 152 (3) (Supp. 1038). 





602 THE UNIVERSITY OF CHICAGO LAW REVIEW 


fair labor practices. The Chief Justice ruled, first, that the statute had the 
effect of preserving an employee’s status only beyond the commencement 
of a strike and not throughout its continuance. An employer, therefore, 
retained the same right to discharge during a strike as before its com- 
mencement, and that right was not forfeited by his own wrongdoing. 
There can be little quarrel with this interpretation of the statute, in spite 
of the dissent of Justices Reed and Black. Any other interpretation would 
deprive the employer of all right to discharge employees after the com- 
mencement of any “labor dispute,’”’ no matter how grievous the conduct 
of the employee nor how exemplary that of the employer. The argument 
of the minority would have had greater force had the statute preserved 
the employee’s rights only when the labor dispute originated from unfair 
practices by the employer. Actually, however, this question of interpreta- 
tion is of no consequence in view of the fashion in which the Supreme 
Court disposed of the other issues in the case. 

The Labor Board had argued that, even if these strikers had been prop- 
erly discharged, it had the power to order their reinstatement to accom- 
plish the purposes of the act. But this, said the majority of the Court, was 
incorrect, since the employees were guilty of serious wrongdoing. Yet the 
Chief Justice did not rule that under no circumstances might the Board 
direct the reinstatement of discharged employees. He was careful to rest 
his decision on the nature of the acts committed by the strikers in the 
particular case. Justice Hughes said: 

We repeat that the fundamental policy of the Act is to safeguard the rights of self- 
organization and collective bargaining, and thus by the promotion of industrial peace 
to remove obstructions to the free flow of commerce as defined in the Act. There is 
not a line in the statute to warrant the conclusion that it is any part of the policies of 
the Act to encourage employees to resort to force and violence in defiance of the law 
of the land. On the contrary, the purpose of the Act is to promote peaceful settlements 
of disputes by providing legal remedies for the invasion of the employees’ rights. Elec- 
tions may be ordered to decide what representatives are desired by the majority of 
employees in appropriate units as determined by the Board. To secure the prevention 
of unfair labor practices by employers, complaints may be filed and heard and orders 
made. The affirmative action that is authorized is to make these remedies effective in 
the redress of the employees’ rights, to assure them self-organization and freedom in 
representation, not to license them to commit tortious acts or to protect them from 
the appropriate consequences of unlawful conduct. We are of the opinion that to pro- 
vide for the reinstatement or reemployment of employees guilty of the acts which the 
Board finds to have been committed in this instance would not only not effectuate 


any policy of the Act but would directly tend to make abortive its plan for peaceable 
procedure.” 


"4° sq S. Ct. 490, 497 (1939). 
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The Board’s argument that the company had not considered these acts 
as very serious because it offered to rehire most of the men involved was 
brushed aside with the statement that, once the men had been discharged, 
the company might do as it liked. The Court, it would seem, failed to per- 
ceive the force of the argument. It is directed, not at the rights of the com- 
pany, but at the propriety of the exercise of discretion by the Board. In 
other words, how can it be termed an abuse of discretion to restore the 
parties to the status quo, when the company itself would have been willing 
to rehire most of the men, had they abandoned their right to demand un- 
ion recognition? 

It is significant that the majority rested its decision on only the sup- 
posedly “arbitrary” character of the Board’s exercise of its discretion. 
Yet Mr. Justice Stone concurred with this part of the decision on the 
ground that the Board had no power whatever to order reinstatement of 
employees once discharged, except, it may be assumed, when discrimina- 
tion entered into the discharge. This opinion, if ever adopted by a major- 
ity of the Court, will have very serious consequences. Even if an employer 
were justified in discharging employees for minor offenses on the picket 
line, why should not the Board have the right to order reinstatement if 
it was the employer’s own misconduct that caused the strike? 

Finally the Court eliminated the question of discharges altogether, by 
treating in the same manner that group of employees which had never 
been dismissed. Here the power of the Board to act was conceded. Yet 
the exercise of discretion was set aside by four members of the Court 
only because of the nature of the wrongdoing by the employees. The 
latter, it will be remembered, merely aided the sit-downers by bring- 
ing in food. Mr. Justice Stone disagreed with this part of the decision, 
briefly stating that the Court had no right to interfere with the Board’s 
exercise of discretion in a situation where its power to act was established 
by the statute (Justice Frankfurter did not sit in this case, and Justice 
Brandeis had retired). 

Mr. Justice Reed’s opinion does not discuss these issues separately. It 
rests in part on a construction of the statute, in part on the impropriety of 
interfering with the Board’s discretion. It is regrettable that the dissenters 
did not take the opportunity more fully to elaborate their views. 

The issue of employees’ wrongdoing was presented in somewhat differ- 
ent form in the Carlisle Lumber case.***" There the Board ordered the rein- 
statement of employees who had been discharged prior to the effective 


*# 94 F. (2d) 138 (C.C.A. oth 1937) cert. denied 304 U.S. 575 (1938), 99 F. (2d) 533 (C.C.A. 
gth 1938) cert. denied 59 S. Ct. 586 (1939). 
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date of the National Labor Relations Act. Since the strike continued 
beyond that date, the Court held the strikers still to be employees. 
Although acts of violence occurred during the strike, none of the employ- 
ees was discharged for such acts, nor did the company resist the reinstate- 
ment of the wrongdoers alone. Instead it resisted the reinstatement of all 
the strikers, on the ground that the union had not come into court with 
“clean hands.” The Court of Appeals for the Ninth Circuit rejected the 
argument."” 

In the Sands case"? the question of the employer’s right to discharge 
arose somewhat differently. There the strike occurred before the act went 
into effect; thus it could not be characterized as caused by unfair labor 
practice. Besides, the employer had previously dealt with the union. The 
dispute arose over the application of a contract with the union, a dispute 
in which the employees seem clearly to have been in the wrong. As the 
union would not allow the plant to be operated except in accordance with 
its understanding of the contract, the management shut the plant down 
and later reopened it with men supplied by a different union. The chief 
basis for complaint against the management was its refusal to bargain col- 
lectively with representatives of the original union, after it had made the 
new contract. Mr. Justice Roberts held that there was no duty on the part 
of the employer to bargain because, in effect, the original employees had 
discharged themselves by refusing to work under their contract. Since in 
this case there was no formal discharge, as there had been of the sit-down- 
ers in the Fansteel case, it is probable that the original employees would 
have retained their status down to the time their places had been filled. 
In other words, had the request for further negotiations come before the 
making of the contract with the new union, the decision would probably 
have been different. However, Justice Roberts recognized the right of an 
employer to discharge employees for “repudiation” of an agreement. It 


142 Tn the first appeal Judge Haney rested his decision on the ground that it was ‘“‘not the 
union but the Board which is asking enforcement” (p. 146); on the second appeal he said, 
“The penalty is not controlled by equity,” (p. 540), citing National Labor Relations Board v. 
Remington Rand Inc., 94 F. (2d) 862, 872 (C.C.A. 2d 1938), and expressing disagreement with 
N.L.R.B. v. Columbian E. & S. Co., 96 F. (2d) 948, 953 (C.C.A. 7th 1938). In the first of 
these cases Judge Learned Hand held that previous misconduct of the union did not bar 
its right to insist on negotiations when it, in good faith, desired to negotiate; in the second 
case Judge Evans held equitable maxims applicable to a union which had called a strike in 
violation of an agreement; in the latter case the Supreme Court affirmed without discussing 
this subject. See 38 Col. L. Rev. 1507 (1938). A similar contention, that illegal acts by the 
union deprived it of the right to seek relief, was rejected by the same court in N.L.R.B. v. 
Hearst, 102 F. (2d) 658 (C.C.A. 7th 1939). 


*43 59 S. Ct. 508 (1939). 
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may be assumed that the careful choice of this word was intended to indi- 
cate that discharge for mere “breach” of a collective bargaining agreement 
might not be “effective” within the act. 

In the Sands case, as in the Fansteel case, the Court left open the prob- 
lem which might have been presented had discrimination been established. 
In the Sands case, to be sure, such an issue was involved, but it was not 
considered by the Court because it had not been properly raised. 

It thus appears that the ruling in the Sands case was very narrow and 
that it is not likely to be an important precedent. It recognizes the right 
of an employer to discharge men who persist in refusing to work in viola- 
tion of their contract; it approves a refusal to bargain with the representa- 
tives of such men after they have been replaced. There is nothing in the 
opinion which indicates the nature of the Court’s decision in a case in 
which the refusal to work might have been precipitated by an unfair labor 
practice of the employer. 

These decisions, while they have considerably limited the power of the 
Labor Board, still leave open many important questions. The most far 
reaching subject is that of discrimination. The prevention of discharges 
due to union activity remains one of the Board’s chief functions. The 
courts can hamper the Board in its exercise of that function, both by nar- 
row definitions of its powers and by unduly legalistic appraisal of its find- 
ings. Their action in these fields will be watched closely by a public in- 
creasingly prepared to be wary of the power of judges. 


















CONCLUSION 


There is no specific cure for the evils we have described. Better drafts- 
manship of laws would improve the situation. But even if the sponsors of 
reform had the skill and foresight to embody their desires in unmistakable 
language, it is doubtful whether such laws could be enacted. For often 
a powerful group of legislators, hostile to labor but unwilling to assume re- 
sponsibility for the defeat of progressive legislation, frames the laws to 
contain ambiguities; their hope is that judges will interpret these in the 
“right” way.'44 It is of the utmost importance, therefore, that sincere and 
intelligent friends of labor be elected to legislative bodies. 

But in the last analysis responsibility rests with the legal profession, in 
all three of its branches—the teachers, the lawyers, the judges.'*s Men 
with legal training play a vital part in the drafting of legislation, in its en- 
forcement and in its interpretation; in the last field, in a dual capacity as 
+44 See Frankfurter & Greene, op. cit. supra note 6, at 139-45. 

“45 See Warms, op. cit. supra note 6, at 361. 
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counsel charged with skilful presentation of cases and as judges whose de- 
cisions make the law what it is. Today a decidedly progressive training 
characterizes our great law schools, men like Landis, Clark, Garrison and 
Rutledge having been heads of important schools. And on the Supreme 
Court bench we have seen great judges: Holmes'** and Cardozo,'*? whose 
luminous judgments have reflected the wisdom of their respective races, 
and Brandeis,’** powerful both as advocate and judge in translating the 
ideal into the actual. The present court, we can be sure, will carry on 
their tradition. Among the newly appointed judges we have Frankfurter, 
whose mettle has been proved in many fields'*? and Black, who has already 
shown a valiant readiness to discard ancient myths.'’° And there are, no 
doubt, many judges of great capacity in other courts, both state and fed- 
eral. 

Yet it remains inevitable that there should be judges who set themselves 
up as society’s mentors and consider themselves entitled to determine 
what shall be legal and to pronounce what they believe wise. These men, 
with the most conscientious motives, destroy statutes either by declaring 
them unconstitutional as against “natural law,” or by emasculating them 
through interpretation when higher authority has barred the other way. 
Since they exemplify a persistent type of human thinking and feeling, and 
since judges are seldom chosen for their psychological qualities, it is foolish 
to hope that we shall ever be without them. 


Therefore, the reformer must be prepared to progress slowly. Often, 
indeed, he will find that judges send him backward half a pace for every 
step the legislatures send him ahead. Yet, there is forward motion as any- 
one can testify who was familiar with the state of labor law a brief quarter 
of a century ago. With persistence and skill we should make even greater 
strides in this field in the near future. Especially will this be so if the fates 
give the country judges who are men of good will. 


146 For appraisals of his work see Mr. Justice Holmes (1931) (a collection of articles edited by 
Frankfurter). 


147 For appraisals of his work see 52 Harv. L. Rev. 353 (1939) (articles by Frankfurter, 
Corbin and others). 

148 For appraisals of his work see: Mr. Justice Brandeis (1932) (a collection of articles on 
the occasion of his seventy-fifth birthday, edited by Frankfurter); Mason, Brandeis: Lawyer 
and Judge in the Modern State (1933). 

149 Among his writings are: The Cas: of Sacco and Vanzetti (1927); The Commerce Clause 
under Marshall, Taney and Waite (1937); Mr. Justice Holmes and the Supreme Court (1938); 
The Business of the Supreme Court (1927) (with J. M. Landis); The Labor Injunction (1930) 
(with Nathan Greene). 

15° See Fraenkel, Constitutional Issues in the Supreme Court, 1937 Term, 87 U. of Pa. L. 
Rev. 50, 54-62 (1938); Havighurst, Mr. Justice Black, 1 Nat’l Lawyers Guild Q. 181 (1938). 





THE USE OF ECONOMIC DATA IN 
LABOR CASES 


Davin ZIskinp* 


I. INTRODUCTION 


r SHE modern lawyer has added an economist to the staff of experts 
in his retinue. In the field of labor law, this new attendant has 
helped to uproot many an old weed and to reset the perennials 

in a new landscape. The joint efforts of lawyers and economists have been 

planted in the rows of court briefs and their blooming into judicial de- 
cisions has gone unnoticed. It is with the purpose of letting the sun in 
upon those plants that this article has been written. 

In order to obtain a comprehensive review of the manner in which eco- 
nomic data have been treated in the historic sequence of labor cases, the 
writer has examined the briefs of counsel submitted to the United States 
Supreme Court in approximately sixty cases involving labor activities and 
labor laws.‘ In some instances, it has also been possible to read records 
of the oral arguments before the court. The alignment of issues and the 
utilization of economic data in these briefs have been compared with the 
reasoning of the courts, and a summary of the more obvious interactions 
is presented below. 

In a sense, all of the evidence introduced at the trial of a labor case is 
economic data because every labor dispute is an economic phenomenon. 
Some distinction might be made between historical, psychological, bio- 
logical and economic facts presented in the trial testimony; but they all 
relate to an economic situation. For the purposes of this article, we have 
regarded such facts, alleged in the declaration or the complaint, without 
differentiation, as the narrative facts. They are the facts presented in a 
case because it is necessary to narrate and prove some facts to maintain 
a cause of action; they happen to be economic in these cases merely be- 
cause the field of legal action is economic. This study, however, has been 
directed toward the economic data which may or may not be introduced 
within the discretion of the parties, but which are voluntarily presented 
as a means of assisting the courts in understanding, interpreting, or 


* Senior Attorney, United States Department of Labor. 


* The writer is indebted to Samuel Barker, an attorney in the United States Department 
of Labor, for his assistance in the examination of these voluminous briefs. 
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evaluating the narrative facts. The former might be called interpretative 
facts or, as they have been commonly labelled, economic data. 

The writer has been interested, not only in the use of interpretative 
facts, but also in the use of economic references, economic authorities 
and economic theories. The references may be cited as authorities or 
cited for whatever additional interpretative facts they may contain. The 
authorities may be quoted to illustrate the wisdom of an opinion or to 
demonstrate that a certain idea is common knowledge. The economic 
theories may be expounded or advocated as inherent in the law or as aids 
to the proper application of the law. These differences in the character 
of the material or the technique of handling the material will appear in 
the course of this article. 

The cases considered are discussed herein under the subject headings 
of (1) Labor’s Aggressive Activities—Restraint of Trade, Strikes, Boy- 
cotts and Picketing; (2) Labor’s Bargaining Activities—Yellow Dog Con- 
tracts and Collective Bargaining; (3) Labor Legislation—Hours, Child 
Labor, and Minimum Wages. Within each subdivision an attempt is 
made to follow the cases in their chronological order. This review is con- 
fined to United States Supreme Court decisions and there is no pretense 
to a summary of all the principles of labor law; but in order to observe 
the significance of the economic data discussed, a brief introductory state- 


ment of the Supreme Court decisions is given under each heading, and 
after the use of economic data is presented, a slight excursion is made into 
related problems likely to come before the Supreme Court. 


II. LABOR’S AGGRESSIVE ACTIVITIES 
I. RESTRAINT OF TRADE 


The early judicial attitudes toward the activities of organized labor 
underwent some alteration even before the United States Supreme Court 
had occasion to rule upon them. The doctrine of criminal conspiracy in 
its all embracing form, by which all combinations of workers to affect the 
terms of their employment were deemed criminal, was laid to rest by the 
lower courts. The declarations on the subject by the United States Su- 
preme Court were in explanation of the modern rule, that what one may 
do singly, he may do in concert with others as long as both his purpose 
and methods are lawful. The lower courts had already recognized the 
complex and impersonal character of modern employment for which they 
needed new legal theories. But their reliance upon legal theory or upon 
limited personal observation led to their formulation of new theories of 
law by which they frequently reached the same result which they had 
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previously attained. The new doctrine of malice and just cause became 
new premises upon which opinions might be evolved with or without at- 
tention to the social circumstances of the cases—with varying and incon- 
sistent results. 

The United States Supreme Court commenced its series of labor 
decisions in a world of legal rule and reason which had already developed 
these definite theoretical premises and abstract techniques of application. 
In this atmosphere, the first group of labor cases to arise were those 
brought under the anti-trust laws. The Sherman Act? provided that every 
combination in restraint of trade was unlawful. Under that act and the 
amendments known as the Clayton Act,’ strikes and boycotts of labor 
organizations were made the subject of injunctions and judgments for 
treble damages. 

The Sherman Act was first applied by the United States Supreme Court 
in a labor dispute in the Danbury Hatters’ case.‘ In that case and in the 
Bucks Stove and Range case,’ the Court found that secondary boycotts used 
with the intention of curtailing the interstate trade of nonunion firms 
were in violation of the law. The agitation against these and other court 
decisions restricting the aggressive activities of labor organizations 
culminated in the adoption of the Clayton Act. That act, incorporating 
the rubric that the labor of human beings is not a commodity, was 
heralded by organized labor as its liberation from the Sherman law. The 
Supreme Court, however, in the Duplex case® held that the Clayton Act 
did not exempt labor organizations from the anti-trust law and did not 
legalize the secondary boycott. The next few labor decisions under the 
anti-trust acts differentiated between proximate and remote interferences 
with interstate commerce. In the first Coronado Coal Co. case,’ a strike 
to unionize a mining area was held local, indirect and too remote, but 
upon a retrial of the case and upon the introduction of new evidence con- 
necting the strike with an intent to preserve the union organization in 
competitive fields, the Court found an immediate and proximate restraint 
upon interstate commerce.’ In the United Leather Workers case,? the 

? 26 Stat. 209 (1890), 15 U.S.C.A. § 1 (1927). 


3 38 Stat. 730 (1914), 15 U.S.C.A. §§ 12, 17, 26 (1927); 38 Stat. 737 (1914), 28 U.S.C.A. 
§ 381 (1928). 


4 Loewe v. Lawlor, 208 U.S. 274 (1908). 

5 Gompers v. Bucks Stove and Range Co., 221 U.S. 418 (1911). 

® Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921). 

7 United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922). 
§ Coronado Coal Co. v. United Mine Workers, 268 U.S. 295 (1925). 


9 United Leather Workers Internat’] Union v. Herkert and Meisel Trunk Co., 265 U.S. 
457 (1924). 
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Court found another strike limited to local restraints." The final labor 
case of importance which arose under the anti-trust laws was the Bedford 
Cut Stone case," in which the majority court found a boycott essentially 
the same as in the Duplex case, but in which Justice Brandeis (joined by 
Justice Holmes in a dissent) sought to demonstrate the reasonableness 
of the strike and boycott in that case and endeavored thereby to exclude 
them from the operation of the Sherman Act.” In time, the threat of this 
rule of reason and the increasing availability of injunctions as a legal 
method of combating organized labor have tended to eliminate proceed- 
ings based upon the Sherman and Clayton acts, but these cases remain 
to illustrate how the realities of economic life were considered or disre- 
garded in labor cases." 

The early boycott cases—The economic issues in these cases were argued 
and decided without a deliberate use of economic data.“ They all raised 
the question whether acts performed before or after the shipment of 
goods, with no physical obstruction to the movement of goods, could be a 


*° The law was next applied to the labor relations activities of employers’ associations. 
In the case of United States v. Brims, 272 U.S. 549 (1926), an agreement among manufacturers 
and contractors to employ only union carpenters and not to install millwork produced under 
non-union conditions was held a criminal violation of the Sherman Act. In the case of Indus- 
trial Ass’n of San Francisco v. United States, 268 U.S. 64 (1925), a combination to refuse to 
sell building materials produced in California to those contractors of San Francisco who re- 
fused to operate on the open shop plan was held not to restrain interstate commerce. In the 
case of Anderson v. Shipowners’ Ass’n, 272 U.S. 359 (1926), the court upheld the sufficiency 
of a complaint alleging that a shipowners’ association operated a marine service bureau 
through which members were required to obtain labor and through which workers were com- 
pelled to accept employment at fixed wages. These decisions applied the same reasoning to 
employers’ associations as had been applied to the labor organizations. 

™ Bedford Cut Stone Co. v. Journeymen Stone Cutters Ass’n, 274 U.S. 37 (1927). 

13 Td. at 56-65. 


*3 In these cases, the Court ruled upon numerous questions of law such as the intention of 
Congress to include labor organizations under the Sherman Act, the meaning of restraint of 
trade, the nature of interstate commerce, the extent to which Congress intended by the Clay- 
ton Act to exempt labor organizations from the anti-trust law or from the power of the courts 
to grant injunctions, the intent required for restraint of trade under the law and the applicabil- 
ity of the law to reasonable restraints. It is not the purpose of this article to review the hold- 
ings of the Court on these questions. In the course of deciding these points of law, the Court 
made certain determinations of fact and was guided by certain general appraisals of economic 
conditions. Also in applying the general doctrines, the Court rested upon certain findings of 
fact. Frequently, one rule of law or another could have been invoked, with contrary results, 
depending upon how the Court envisaged the facts of the case. It is with those situations and 
the actual or possible use of economic data that the writer has been concerned. Consequently, 
the following remarks concerning the restraint of trade cases do not purport to exhaust the 
issues involved, but relate only to the use of interpretative economic material in those cases. 


*4 See Briefs in Case No. 389, Oct. Term 1907; Appellant’s Brief in Case No. 45, Oct. Term 
1920, at 38-46, 138-48, 150-52; Appellee’s Brief in Case No. 45, Oct. Term 1920, at 15-17. 
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restraint of interstate commerce. Purely as a matter of statutory con- 
struction, the court decided that such conduct was actionable when it in- 
volved an intent to restrain interstate commerce. Although few, if any, 
interpretative facts were presented, the court had no hesitation in finding 
such an intent in the cases before it. The popular issue of whether the 
Clayton Act was designed to free labor organizations from the Sherman 
Act was treated as a psychological problem of Congressional intent with 
little recognition of the labor conflict involved. So the exemption of labor 
unions from the injunctive process was limited to disputes between an 
employer and his immediate employees without a discussion of the facts 
of the employment situation. The relationships between the parties and 
the strangers to the boycotts were discussed only in general terms, and 
the legal concepts of coercion and liberty prevailed. 

The Coronado Coal Co. cases.—These cases, involving essentially the 
same narrative facts, illustrate well the effectiveness of economic data. 
In the first case, the record's disclosed the basic facts. 

The manager of the Bache-Denman Mines decided to change from union to open 
shop operation. Guards were hired and armed. One mine was surrounded with cable 
entanglements. Some of the mines were closed in order to reopen non-union. The dis- 
trict organization of the workers called a strike. A delegation to the superintendent 
was followed by a crowd which rioted, injured the guards, and destroyed property. 


At another mine later, there was a gun battle, the mine was dynamited and destroyed 
and two guards were taken out and murdered. 


The Court found an intention to prevent the operation of the mines with 
non-union labor but no intention to affect interstate commerce. The 
strike was said to be local in origin, motive, waging and felonious ending. 
At the trial of the second case, however, the company introduced new 
evidence." 


In convention proceedings and private discussion, union leaders stressed the danger 
of non-union competition from Southern Colorado, Alabama and Tennessee to the 
union agreements in Arkansas, Oklahoma and Texas, and the determination of the 
unionists to prevent the shipment of coal from the open shop Coronado mines in 

. competition with union mines. The potential output in the Coronado mines was more 
fully established as 5000 tons a day instead of 5000 tons a week, as previously as- 
sumed; and the possibility of cheaper production and lower prices was proved, in 
order to show what the union really feared. 


In their briefs,"? the company’s attorneys took full advantage of the 
general economic background in the case. They emphasized the potential 


*S See Record and Briefs in Case No. 31, Oct. Term roro. 
"6 See Record and Briefs in Case No. 671, Oct. Term 1924. 
"7 See Brief for Pl. in Error in Case No. 671, Oct. Term 1924, at 21, 22, 50, 54 and Appendix. 
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production of the plaintiff’s mines and its possible influence upon the price 
of coal in the competitive market. In order to remove all doubt about 
their ability to undersell union mines, they tabulated in an appendix the 
reasons given by their expert witnesses for the cheaper production of coal 
in open shop mines. Then they argued the general policy of the union to 
increase the price of coal in one area to protect union operators elsewhere 
and they inferred an intention to restrain interstate commerce in this 
case because of the importance to the union of preventing the plaintiff’s 
open shop operations and shipments in interstate commerce. They even 
recognized that the doctrine of restraint of trade might be limited by the 
reasonableness of the restraint, and they argued that the commission of 
crimes to damage a competitor could not be considered reasonable. The 
attorneys for the Coronado Company presented a convincing argument 
because of their accumulation of new evidence showing the economic 
circumstances surrounding the parties. 

The union’s brief** attempted to show that the workers’ acts were con- 
cerned with the purely local matters of personal self-defense and the 
preservation of the company’s union agreement, but the reality of the 
union’s interest in protecting its organization throughout the coal areas 
of the United States was too stark to conceal. 

The Supreme Court overruled portions of the lower court decisions on 
the basis of the economic data in the case. The new evidence of the threat 
to unionization across state lines and of the recognition and discussion 
of it by the union officials was deemed sufficient to require the submission 
of the question of the union’s intention to a jury. The Supreme Court held 
that the mere reduction in the supply of coal to be shipped in interstate 
commerce, even by tortious or criminal conduct, would ordinarily be too 
remote and indirect to constitute a restraint upon interstate commerce, 
but the addition of an intent to control the supply entering and moving in 
interstate commerce or to control the price of coal in interstate markets, 
in order to protect union producers, would make the action of the local 
union officials a direct violation of the anti-trust act. The Court’s con- . 
clusion that there was sufficient evidence of such an intent to warrant a 
new trial was made possible by the powerful factual presentation of the 
company’s case."® 

Bedford Cut Stone Co. v. Journeymen Stonecutters Ass'n of N.A2°—In 
this case, the minority decision of Justice Brandeis, without aid of 
counsel, demonstrated to what end economic data might be directed in 

8 See Brief for Def. in Error in Case No. 671, Oct. Term 1924. 

19 See Brief for Pl. in Error in Case No. 671, Oct. Term 1924. *° 274 U.S. 37, 56 (1927). 
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restraint of trade cases. The briefs™ of both sides were devoid of interpre- 
tative facts. The majority court found that the union, by resolving not 
to finish the cutting of any stone started by non-union men, and by in- 
ducing strikes thereon upon distant jobs, conducted a secondary boycott 
with an intent to interfere with interstate commerce.” Justice Brandeis 
built an imposing minority opinion by restating the evidence and by 
extracting from it economic implications calculated to bring the case 
within the scope of the legal principle that the Sherman Anti-Trust Law 
did not prohibit reasonable restraints of trade. 

He observed that the plaintiffs were not isolated weak employers but 
the producers of seventy per cent of the cut stone shipped in the inter- 
state commerce of the country. They were organized in a local employers’ 
association and affiliated with a national cut stone association. On the 
other hand, the defendants’ organization had only 150 locals averaging 
thirty-three members each and its strength depended upon the combiiia- 
tion and loyalty of all of its 5,000 members dispersed throughout the 
country. The conflict was made to appear one between organizations of 
employers and employees necessarily national in scope. Justice Brandeis 
differentiated this case from the other restraint of trade cases by stressing 
the fact that the workers here endeavored merely to have the members of 
their own craft and organization refuse to finish products started by op- 
ponents of their organization. They sought no action by outsiders and no 
boycott of outside dealers or contracts; nor did they engage in any unlaw- 
ful trespasses, breaches of contract, violence, intimidation, fraud, or 
threats. Upon these facts, he concluded that the case involved merely a 
refusal to work against one’s self-interest, in a struggle between an 
organization of employees and an organization of employers within their 
own trade, and that to deny such workers the right to cease work under 
those circumstances reminded one of involuntary servitude. He rested 
this view of the case upon a legal principle, namely, the limitation of the 
Sherman Law to unreasonable restraints of trade, which was not disowned 
by the majority court. The briefs of counsel were of practically no as- 
sistance in building this interpretation of the facts of the case, but Justice 
Brandeis indicated clearly what use could have been made of economic 
data in this case and per example what might be done in other cases. 

The doctrine of restraint of trade is still the law.** It has been little 

* See Briefs in Case No. 412, Oct. Term 1926. 


*2 Justices Sanford and Stone concurred because of the controlling effect of the earlier 
Duplex decision. 


*3 United States v. Local No. 167, 291 U.S. 293 (1934) applied the Sherman Act to a labor 
racket. 
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used in recent labor disputes because other legal weapons have been 
found more valuable. Still, it influences many judicial decisions in the 
subtle manner of pervading legal concepts and may at any time be offered 
as the sole basis for determining a labor dispute. The existence of an in- 
tent to restrain interstate commerce may be decided as it was in the 
second Coronado Coal Co. case by proof of the general economic back- 
ground behind the activities of the parties. In defense, the rule of reason, 
now firmly entrenched in the law of monopolies, may be urged with re- 
newed vigor and the question of reasonableness may be decided or at 
least influenced by economic data. 


2. STRIKES 


The decisions of the Supreme Court under the Sherman and Clayton 
acts passed upon the legality of strikes only in so far as they involved a 
restraint upon interstate commerce. Whenever the court found such a 
restraint, the strike, being part of the combination to accomplish that 
restraint, was declared unlawful. There was no consideration of the strike 
or the right to strike aside from the other activities of the workers. There 
was a definite avoidance of the factual data submitted to demonstrate the 
proper purposes of the strike. The majority court found that regardless 
of the legality or illegality of the workers’ conduct at common law, their 
intent to restrain interstate commerce vitiated all of their joint acts under 
the anti-trust laws. Justice Brandeis, in his minority opinions in the 
Duplex and Bedford cases, expressed dicta concerning the justification of 
self-interest in strikes, but the majority opinions were silent on that 
point.*4 The restraint of trade cases, particularly if modified by the rule 
of reason, have failed to establish any basic law of strikes. 

Shortly before the Bedford decision, the United States Supreme Court 
ruled upon the legality of a strike in the case of Dorchy v. Kansas. The 
object of that strike was to recover an alleged deficiency in wages due one 
of the union members who had been seeking to collect for over two years 
and who had left his employment before the strike. The briefs of counsel 
argued the constitutionality of the Kansas compulsory arbitration 
statute and discussed the theories of the right to strike, but offered no 


24 Nor may it be inferred from the fact that the court refused to take action against strikes 
involving no intent to restrain interstate trade that the court upheld the legality of such 
strikes, because in the absence of a violation of the federal anti-trust laws, the federal courts 
may have had no jurisdiction to proceed any further. 

35 272 U.S. 306 (1926). 


* See Briefs in Case No. 119, Oct. Term 1926. 
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interpretative data on the peculiar facts of this case. The Court found the 
strike an unlawful substitute for a lawsuit and commented: 

The right to carry on business—be it called liberty or property—has value. To 
interfere with this right without just cause is unlawful. The fact that the injury was 
inflicted by a strike is sometimes a justification. But a strike may be illegal because 
of its purpose, however orderly the manner in which it is conducted. To collect a stale 
claim due a fellow member of the union who was formerly employed in the business 
is not a permissible purpose.” 

The court concluded with a general statement to the effect that 
“Neither the common law, nor the Fourteenth amendment confers the 
absolute right to strike.”** The limitations upon this right mentioned in 
the decision were the requirement of “‘just cause” and a ‘‘permissible pur- 
pose.”’ Clearly such evaluations as “‘just cause’’ or “permissible purpose” 
can be applied properly only upon a thorough understanding of the social 
and economic implications of a particular strike. To convey such an under- 
standing to a court, economic briefs may find considerable use. 

To a certain extent, the National Labor Relations Act’? has clarified 
the “permissible purposes” of strikes by affirming the rights of workers to 
organize, select representatives of their own choice, bargain collectively 
and act concertedly for mutual aid and protection, with an express 
stipulation that closed shop agreements between employers and the repre- 
sentatives of a majority of workers in an appropriaie bargaining unit are 
legal. Under this statute, the Supreme Court has already had occasion to 
acknowledge the rights of workers in strikes for improvements in wages, 
hours, and other conditions of employment,*° for an opportunity to bar- 
gain collectively,** for an all union shop, and for the reinstatement of 
workers against whom the employer discriminated.** The use of economic 
data in these cases is reviewed below. The real purpose of a strike must 
still be proved and the significant circumstances will call for interpreta- 
tive data. 

3- BOYCOTTS 


The restraint of trade decisions were a little more explicit on the legality 
of boycotts than they were on strikes. Although the court repeatedly 


27 272 U.S. 306, 311 (1926). % Jd. at 311. 
9 49 Stat. 449 (1935), 29 U.S.C.A. § 15 (1927). 
3° Santa Cruz Fruit Packing Co. v. N.L.R.B., 303 U.S. 453 (1938); N.L.R.B. v. Mackay 


Radio & Telegraph Co., 304 U.S. 333 (1939); N.L.R.B. v. Fansteel Metallurgical Corp., 59 
S. Ct. 490 (1939); N.L.R.B. v. Sands Manufacturing Co., 59 S. Ct. 508 (1939). 


# Santa Cruz Fruit Packing Co. v. N.L.R.B., 303 U.S. 453 (1938). 
# N.L.R.B. v. Columbian Enameling & Stamping Co., 59 S. Ct. 501 (1939). 
33 N.L.R.B. v. Sands Manufacturing Co., 59 S. Ct. 508 (1939). 
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stated that the applicability of the anti-trust laws depended upon the in- 
tent to restrain interstate commerce and not upon the legality or illegality 
of boycotts under the common law, the court took occasion to note that 
the cases involved secondary boycotts unlawful in the states where they 
occurred and that the Sherman and Clayton Acts did not legalize second- 
ary boycotts. 

In the Duplex case, the employers’ brief** argued that a boycott was a 
conspiracy depriving the public—an innocent party—of its sovereign 
right of choice over commodities and therefore, unlike a strike, it was not 
an ordinary effort of a labor organization to improve its conditions of em- 
ployment. The majority court construed the Clayton Act as protecting 
organized labor only in its lawful pursuits and the court found no congres- 
sional intent to legalize the secondary boycott.** The minority court* 
declared that the union boycott was not unlawful at the common law be- 
cause it was in the workers’ self-interest. Just as strikes and the refusal 
to handle non-union materials had been justified, so this boycott by the 
employees of unionized firms against a non-union competitor should be 
justified as a competitive injury inflicted in their self-interest. 

In the Bedford case, the majority court found a secondary boycott like 
that in the Duplex case and held it also a restraint of trade.“’7 Though 
counsel for the union offered no interpretative data,** Justice Brandeis 
insisted that the union members sought no action by outsiders, no boy- 
cott of outside dealers or contractors and that surely in such a case the 
self-interest of the unionists justified their conduct.*? 

Although these decisions have been cited frequently to indicate that the 
United States Supreme Court has held secondary boycotts unlawful, they 
hold at most that when a secondary boycott is deemed unlawful in the 
state in which it occurs, it will not be regarded as lawful by the Supreme 
Court, and when it is accompanied by an intention to restrain interstate 
commerce in violation of the anti-trust laws, it will be held an unlawful 
combination in restraint of trade. The many problems connected with 
the law of boycotts such as whether other union members, public sympa- 
thizers or consumers may instigate the boycott, whether other products 
of an “unfair” employer or politically undesirable goods may be boy- 


34 See Appellant’s Brief in Case No. 45, Oct. Term 1920. 

35 Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921). 

% Td. at 479-88. 

37 Bedford Cut Stone Co. v. Journeymen Stone Cutters Ass’n, 274 U.S. 37 (1927). 

38 See Brief for Union in Case No. 412, Oct. Term 1926. 

39 Bedford Cut Stone Co. v. Journeymen Stone Cutters Ass’n, 274 U.S. 37, 59 (1927). 
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cotted, and whether newspaper advertisers, remote retailers or ultimate 
consumers may be boycotted have not been settled by state courts. In 
keeping with recent trends in labor law, even the attitude toward second- 
ary boycotts is undergoing a change in many states.*® In this uncertain 
and shifting field of law, economic data may play a determinative role. 




































4. PICKETING 

The Supreme Court decisions on picketing have been much more direct 
than those on boycotts. In the American Steel Foundries case,“ the court 
proceeded cautiously to define the nature of proper and improper con- 
duct. It denounced the obvious acts of assault and disapproved of the 
intimidation resulting from the presence of large numbers after such acts. 
Avoiding the use of the term picketing, it permitted the patrol of each 
place of ingress and egress by one representative of the workers who might 
seek to persuade without coercion. On the same day on which that case 
was decided, the Court, in the Truax case,* found that if the courts of 
Arizona refused to grant an injunction against picketing with libelous 
signs and intimidatory remarks because of a state law* limiting injunc- 
tions in labor disputes, that law was unconstitutional. Picketing by il- 
legal means, even though peaceful, could not be sheltered from the injunc- 
tive process of the courts. 

Several years later, Congress adopted the Norris-LaGuardia Act* pro- 
hibiting the issuance of injunctions against an enumerated list of peaceful 
activities in labor disputes. Many states enacted laws patterned after 
this and in the Senn case,** the Court upheld the constitutionality of the 
Wisconsin statute.“ That case involved the peaceful picketing of a tile 
setting contractor, by persons not his employees, for the purpose of in- 
ducing him to sign an agreement to unionize his shop and to refrain from 
working as a tile setter himself. In the Lauf case,*’ the Court held that the 
picketing of a company’s grocery and meat markets by a union, embracing 
none of the company’s employees, for the purpose of obtaining recognition 
and collective bargaining was peaceful conduct in a labor dispute pro- 
tected by both federal and state acts from injunctive restraint. This time 
a minority court dissented** on the interpretation of a labor dispute 

6 Internat’! Juridicial Ass’n Bull., Secondary Boycotts in Labor Disputes, § 7 at 83. 

* American Steel Foundries Co. v. Tri-City Central Trades Council, 257 U.S. 184 (1921). 

*# Truax v. Corrigan, 257 U.S. 312 (1921). 4 Ariz. Rev. Stat. 1913, | 1164. 

“4 47 Stat. 72 (1932), 29 U.S.C.A. § 101 (Supp. 1938). 

Senn v. Tile Layers Protective Union Local No. 5, 301 U.S. 468 (1936). 

* Wis. L. 1931, c. 376; Wis. L. 1935, c. 551. 


47 Lauf v. Shinner & Co., 303 U.S. 323 (1938). # Jd. at 331. 





618 THE UNIVERSITY OF CHICAGO LAW REVIEW 


under the acts and insisted that an injunction should lie against what ap- 
peared to it to be fraudulent, intimidatory and coercive conduct of 
strangers to the employer-employee relationship. The majority court, 
however, again placed a liberal construction upon the term “labor dis- 
pute” under the Norris-LaGuardia Act in the New Negro Alliance case.‘ 
It reversed an injunction against the peaceful picketing of a grocery com- 
pany by a civic organization of Negroes, which organization included 
none of the company’s employees and which organization sought to in- 
duce the company to engage Negroes as clerks instead of merely as 
menials. Despite a minority opinion which regarded such picketing as 
“mobbish interference” with individual liberty,’® the right to picket 
peacefully and to be free therein from the injunctive control of federal and 
certain state courts seems firmly established. The presence or absence of 
economic data in these cases presents many suggestions for the use of such 
material in similar situations. 

American Steel Foundries v. Tri-City Central Trades Council; Truax v. 
Corrigan.—In neither of these cases did the briefs of counsel offer eco- 
nomic data.* They urged the adoption of certain economic and legal 
convictions such as that all picketing is a nuisance, that labor discontent 
must express itself in either picketing or anarchy, that all peaceful 
activities of labor organizations should be lawful, that property in the 
good will of a business does not deserve the absolute protection given 
tangible property, that free speech and publication are more sacred than 
the right to conduct business and that pickets should have the same im- 
munities as commercial competitors of the employer. In so far as any 
authorities were cited in support of these subjective evaluations, they 
were judicial decisions and not the studies or conclusions of economists. 
That may help explain why the court limited picketing so unrealistically 
to one missionary at each place of ingress and egress, and insisted upon 
preserving the injunctive power of the courts over peaceful picketing. 

Senn v. Tile Layers Protective Union.—The brief® of counsel for Senn 
consisted of a legal argument on the deprivation of his property without 
due process of law and the denial of equal protection of the law. The 
brief* of counsel for the union, however, supplemented its legal argument 
with an extensive discussion of the economic relationship of the parties. 
It alluded to narrative and interpretative facts submitted in evidence at 


49 New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938). 5° Id. at 563-4. 
st See Briefs in Case No. 2, Oct. Term 1921; Briefs in Case No. 13, Oct. Term 1921. 

5? See Brief for Pl. in Error in Case No. 658, Oct. Term 1936. 

$3 See Brief for Def. in Error in Case No. 658, Oct. Term 1936. 
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the trial of the case and upon them it elaborated the following economic 
discourse. Just as it was to the interest of the union to displace non- 
union men with union men, it was to their interest to prevent a contractor 
from plying the trade of a tilesetter himself. A contractor working with 
the tools of his trade may underbid those who do not do so and thereby 
undermine the business and the wages of the union contractors. The rule 
against such work was also necessary to prevent a resort to the subterfuge 
of a partnership between employer and employee, a practice which would 
bring destruction to the unions and demoralization to the industry. Even 
independently of the proposed agreement, the contractor would not be 
permitted to work himself because he had never served an apprenticeship 
and was not a qualified craftsman, which requirements had long been 
recognized as legitimate. The union sought to enforce these rules merely 
by peaceful picketing which was a lawful form of appeal to the public not 
to patronize the contractor; the contractor was free to use all lawful 
means at his command to convince the public to trade with him as a non- 
union contractor; and the public was free to accept or reject either ap- 
peal. Their dispute was just a legitimate economic conflict for employ- 
ment or trade on conditions suitable to the economically dominant per- 
son. The brief tried to bolster this argument with a large number of legal 
citations on incidental points; but it spun the cloth from threads of fact 
and theory not found in legal doctrine. 

Nevertheless, the United States Supreme Court accepted the theories 
and argument of the brief and embodied them in its decision. It acknowl- 
edged as conclusive the finding of the state Supreme Court that the case 
involved a labor dispute under the state act. It held that peaceful picket- 
ing, permitted by the state law, was not a violation of the Fourteenth 
Amendment; nor was the union rule requiring Senn to abstain from work- 
ing as a tile setter. The Supreme Court quoted the state court’s finding 
that the rule was adopted by the defendants out of the necessities of em- 
ployment within the industry and for the protection of themselves as 
workers and craftsmen in the industry. “That finding,” it held, “is amply 
supported by the evidence.”54 The Court went further to declare that 
“nothing in the federal constitution forbids unions from competing with 
non-union concerns for customers by means of picketing as freely as one 
merchant competes with another by means of advertisements in the press, 
by circulars, or by his window display.”5s This was a new application 
of the doctrine of Jaissez faire in labor cases. 


4 Senn v. Tile Layers Protective Union Local No. 5, 301 U.S. 468, 480 (1936). 
88 Jd. at 481. 
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Lauf v. E. G. Shinner & Co.—Counsel for the union in this case de- 
pended so much upon the Senn decision that they presented no interpre- 
tative data.*° Opposing counsel sought either to differentiate the two 
cases on logical grounds or to have the doctrine of the Senn case modi- 
fied.57 Similarly the majority and minority courts divided on differences 
limited to the narrative facts and principles of law. 

New Negro Alliance v. Sanitary Grocery Co.—The brief filed for the 
New Negro Alliance urged upon the court the importance of considering 
social and economic principles.s* Then it set forth data concerning the 
economic plight of the Negro. These facts showed that Negroes were on 
relief in greater proportion than Whites and were not being reabsorbed 
into private industry at the same rate as the Whites, and that the Negro 
was denied economic opportunities even in federal government employ- 
ment where he was denied civil service priorities and confined to jobs in 
the lower paid occupations. Since the Negro had no control over jobs 
through the ownership of business, the brief argued he was compelled to 
campaign through negotiations and picketing to obtain economic op- 
portunities for members of his race from those concerns which depend 
upon Negro patronage. Negotiations having proved fruitless in the in- 
stant case, peaceful picketing was indispensable. The brief for the com- 
pany®’ ignored this argument and its supporting data and relied on the 
plea that the dispute was a racial one rather than a labor dispute. 

The majority court held that even a racial dispute, arising out of 
discrimination in the terms or conditions of employment, was a labor dis- 
pute. The minority opinion found this construction “tortured’’ and sur- 
mised that now “no employer—merchant, manufacturer, builder, cobbler, 
housekeeper or what not—who prefers helpers of one color or class can 
find adequate safeguard against intolerable violations of his freedom.” 
Although the majority court may have been influenced by the economic 


56 See Brief for Pl. in Error in Case No. 293, Oct. Term 1937. 
57 See Brief for Def. in Error in Case No. 293, Oct. Term 1937. 


s§ “This case involves not only legal questions but complex socio-economic principles which 
command the critical attention of all who believe that the law is really sovereign when it ripens 
into social justice. ‘An avalanche of decisions by tribunals great and small is producing a 
situation where citation of precedent is tending to count for less, and appeal to an informing 
principle is tending to count for more’ (Cardozo, The Growth of the Law) Comparative 
study of the size, strength, financial resources, history, purpose, influence, and skill of each 
contestant is essential. Differences within the economic and social areas should be considered 
and decisions reached based upon these subtle, yet powerful considerations.”—See Brief for 
Pl. in Error in Case No. 511, Oct. Term 1937. 

59 See Brief for Def. in Error in Case No. 511, Oct. Term 1937. 


6e New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938). 
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data presented by counsel, it failed to acknowledge it as vehemently as 
the minority justices. 

These cases have developed the law of picketing to a point at which 
peaceful picketing seems assured an immunity from injunctive interfer- 
ence by federal and some state courts. There remain many problems un- 
settled. What constitutes peaceful picketing must always remain a ques- 
tion of fact. How many pickets may walk together, what sound devices 
may they use to convey their message, where may the pickets patrol, 
whom may they accost and what may they say, remain subject to inter- 
pretation under the general rules of fraud, intimidation and coercion. 
That consumers may picket, was implied, but not expressly determined, 
in the New Negro Alliance case. May picketing be directed against ad- 
vertisers in allegedly ‘‘unfair” newspapers, against dealers in objection- 
able foreign goods, against exorbitant landlords, against political op- 
ponents? These and other problems to arise in new situations will be 


settled by our courts only upon some interpretation of the social setting 
in which they appear. 


















































III. LABOR’S BARGAINING ACTIVITIES 





I. THE RECORD OF LITIGATION 


The early efforts of organized labor to bargain collectively were re- 
pulsed by many employers through the requirement that employees sign 
an agreement promising not to become members of a labor organization. 
To overcome this opposition, the trade unions succeeded in obtaining 
several statutes against such “‘yellow dog contracts.”’ In the Adair case," 
the Supreme Court declared a federal law® prohibiting anti-union em- 
ployment contracts on interstate railroads unconstitutional as a curtail- 
ment of the liberty of contract. In the Coppage case,® the majority court 
applied the same reasoning and ruled a Kansas statute unconstitutional. 
Justice Day dissented on the ground that this law expressly prohibited 
coercive contracts and the determination of the state legislature and state 
supreme court that coercion existed should not be overruled.** The major- 
ity court, however, went even one step further in the Hitchman Coal and 
Coke Co. case, in which it protected a “yellow dog contract” by enjoining 
























































% Adair v. United States, 208 U.S. 161 (1908). 
% 30 Stat. 424 (1898), repealed in 38 Stat. 108 (1913), 45 U.S.C.A. § 125 (1928). 
*s Coppage v. Kansas, 236 U.S. 1 (1915). 

* Kan. Gen. Stat. 1909, 4674-5. 

6s Coppage v. Kansas, 236 U.S. 1, 27-42 (1915). 

% Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917). 
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a trade union from seeking to organize the workers who had executed the 
contract. 

In the face of these determinations and in response to the unrelenting 
pressure of trade unions, Congress enacted the Railway Labor Act of 
1926” which prohibited all employer interference in the organization of 
employees on interstate railroads. This time, the Supreme Court, in the 
Texas and New Orleans Railroad case, upheld the constitutionality of the 
Act as a means of eliminating disputes likely to obstruct interstate com- 
merce. The court sought to distinguish the Adair and Coppage cases by 
glossing over the effect of the Railway Labor Act and holding that it did 
not prevent the discharge of an employee. Later, in the Virginia Railway 
case,®® the court held that the Railway Act not only prohibited employer 
interference in the repair shops, but also required an affirmative effort to 
bargain with the union representatives of a majority of the employees. 

Congress extended the rights of collective bargaining in the National 
Labor Relations Act which expressly forbids discrimination in hiring, dis- 
charge or tenure of employment in order to induce an employee to join or 
to refrain from joining a labor organization, forbids agreements having 
the same effect and makes collective bargaining the duty of all employers 
engaged in interstate commerce or in the production of goods affecting 
interstate commerce.” The Supreme Court has sustained the constitu- 


tionality of this act as applied to businesses engaged in interstate com- 
merce such as a motor bus line” and a news service” and businesses affect- 
ing interstate commerce such as a steel corporation,’ a clothing com- 
pany,’4 a producer of trailers,’5 a public utility”® and a fruit packing and 
canning company.’’ It has held unlawful and enjoined employer inter- 
ference, coercion and restraint upon the self organization of employees” 
and employer domination and control of labor organizations.’® It has 


67 44 Stat. 577 (1925), 45 U.S.C.A. § 151 (Supp. 1938). 

68 Texas & N. O. Ry. Co. v. Brotherhood of Ry. & S. S. Clerks, 281 U.S. 548 (1930). 

69 Virginian Ry. Co. v. System Federation No. 40, 300 U.S. 515 (1937). 

7 §§ 7 and 8 of the National Labor Relations Act. 

™ Washington, Virginia & Maryland Coach Co. v. N.L.R.B., 301 U.S. 142 (1937). 

7 Associated Press v. N.L.R.B., 301 U.S. 103 (1937). 

73 N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 

74 N.L.R.B. v. Friedman-Harry Marks Clothing Co., 301 U.S. 58 (1937). 

78 N.L.R.B. v. Fruehauf Trailer Co., 301 U.S. 49 (1937). 

% Consolidated Edison Co. of N.Y. v. N.L.R.B., 304 U.S. 555 (1939). 

77 Santa Cruz Fruit Packing Co. v. N.L.R.B., 303 U.S. 453 (1938). 

78 See cases cited in notes 71-77 supra. 

19 N.L.R.B. v. Pacific Greyhound Lines, Inc., 303 U.S. 272 (1938); N.L.R.B. v. Pennsyl- 
vania Greyhound Lines, Inc., 303 U.S. 261 (1938). 
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ordered employers to reinstate employees wrongfully discharged or dis- 
criminated against because of union activities*® and to disestablish com- 
pany unions.* It has protected the right of employees to designate rep- 
sentatives of their own choice for the purposes of collective bargaining.” 
Without ever admittedly reversing the decisions in the Adair and Coppage 
cases, the United States Supreme Court has arrived at an opposite con- 
clusion—upholding a statute which affirmatively promotes union organi- 
zation and collective bargaining. This transformation has come about 
through a pronounced change in public information and political opin- 
ion, some of which was brought to the attention of the court as economic 
data in the briefs presented to it. 

















2. USE OF ECONOMIC DATA IN THE “YELLOW DOG” CONTRACT CASES 

There was no effort to utilize economic data in these early cases. The 
parties argued freely many economic assumptions and contentions; but 
interpretative facts were not deemed necessary. In the Adair case, the 
obstruction of interstate commerce by strikes was alleged and denied 
without factual proof on either side.*? In the Coppage case, the economic 
coercion arising out of the circumstances of employees seeking jobs was 
discussed in the abstract.*4 In the Hitchman case there was considerable 
argument to decide whether the union was seeking to enlarge its member- 
ship or seeking to call a strike and whether agreeing to join a union was 
the same as joining it. The narrative facts of each case were evaluated 
in relation to their general significance, but there was no aid sought from 
authoritative research or expert opinion.*s In such a situation the liberty 


of the employee to contract on terms set by the employer was declared 
the law. 
















3. USE OF ECONOMIC DATA IN THE RAILWAY LABOR ACT CASES 
These cases involved a little economic data, but no effort to stress its 
use. The Texas and New Orleans Railroad case briefs** quoted from legis- 
lative committee reports and from government studies of railroad strikes 
to show the past experience of the railroads with voluntary standards; 
and, upon that record, the court decided that the provisions of the 1926 
Railway Labor Act were mandatory. The court conveniently ignored the 
discharge of union officials and distinguished the Adair and Coppage cases 
* See cases cited in notes 71-75, 77 supra; also N.L.R.B. v. Mackay Radio & Telegraph 
Co., 304 U.S. 333 (1938). 
* See cases cited in note 79 supra. 8 See cases cited in notes 76 and 79 supra. 
§s See Briefs in Case No. 293, Oct. Term 1907. 
“ See Briefs in Case No. 48, Oct. Term 1914. 
‘s See Briefs in Case No. 11, Oct. Term 1917. 
* See Briefs in Cases No. 469, Oct. Term 1929. 
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on the basis that the Railway Labor Act in protecting unions from em- 
ployer interference did not interfere with the normal exercise of the car- 
riers’ right to hire and fire. In the Virginian Railway case the effect of 
“back shop” work upon interstate commerce was established by economic 
data. The employer’s brief*’ described the local repair and manufacturing 
nature of the work. The employees’ brief** showed the interdependence 
in pay scales, seniority lists, apprentices and transfers between road and 
shop service; and the government brief*® added the fact that the repair- 
men on the roads and in the shops were united in one organization and 
would act as a unit in all disputes. The paralysis of interstate commerce 
in shopmen’s strikes was portrayed from past experience. Although the 
interstate commerce issue was decided on these facts, other more con- 
troversial, perhaps more significant, issues were decided without such 
data. The court held that the employer was required to co-operate with 
the majority union in a reasonable effort to compose their differences, 
that the employer was prohibited from bargaining with a minority union 
and that a majority vote of all workers voting, even though less than a 
majority of those eligible to vote, was sufficient to designate the repre- 
sentatives of the majority of the workers—all this without the benefit of 
economic data. 


4. USE OF ECONOMIC DATA IN THE NATIONAL LABOR RELATIONS BOARD CASES 

The use of economic data in the first five cases arising under the Na- 
tional Labor Relations Act was consciously planned. The National Labor 
Relations Board established a Division of Economic Research for the 
express purpose of preparing such material. This Division made elaborate 
industrial studies and assisted the attorneys for the Board in the selec- 
tion and presentation of labor economists as expert witnesses. The inter- 
pretative data obtained by this Division came to the United States Su- 
preme Court in both the transcripts of the Board’s hearings and in the 
briefs of the Board’s attorneys. The testimony of expert labor economists 
offered to the Board in the Jones and Laughlin case was reprinted as an 
official bulletin of the Board,” presented to the members of the Supreme 
Court during an oral argument and referred to in the briefs of the Board 
and occasionally in the briefs of counsel for employers. 

An outstanding use of the industrial research of the Board’s economists 

87 See Briefs for Petitioner in Case No. 324, Oct. Term 1936 at 38-62. 

88 See Brief for Respondent in Case No. 324, Oct. Term 1936, at 77-84. 

89 See Brief for the United States, as amicus curiae in Case No. 324, Oct. Term 1936. 


%° National Labor Relations Board, Bull. No. 1, Governmental Protection of Labor’s 
Right to Organize. 
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was made in demonstrating all the ramifications of the employers’ opera- 
tions in interstate commerce. Such evidence was largely incontrovertible, 
and the Board’s findings incorporating the evidence, made their way into 
the decisions of the Supreme Court without dispute. Economy of space 
limits us to a statement of the facts in the Jones and Laughlin case. 

a) The Jones and Laughlin Steel Corporation was a mammoth producer of pig 
iron and steel with properties and transportation facilities in many parts of the coun- 
try. It was engaged in the manufacture of pig iron and steel in Pittsburgh and Ali- 
quippa, Pennsylvania; it fabricated structural steel in Long Island City, New York 
and New Orleans, Louisiana; it exploited iron mines in Michigan and Minnesota and 
carried the ore across the Great Lakes in its four steamships; it quarried limestone in 
Pennsylvania and West Virginia; it operated coal mines in Pennsylvania and hauled 
the coal on its own barges and towboats down the Mississippi or on its two railroads 
which were connected with three large Eastern common carriers; it stored its products 
in warehouses in Chicago, Detroit, Cincinnati and Memphis; it owned a distributing 
agency for supplies and equipment for oil wells, pipelines and oil refineries; it had 
sales offices in twenty American cities from coast to coast and a subsidiary for sales 
in Canada. All of this was introduced in evidence before the Board and presented 
pictorially in an illustrated map in the Board’s brief before the Supreme Court. The 
Jones and Laughlin Steel Corporation employed 33,000 men in mining ore, 44,000 
in mining coal, 4,000 in quarrying limestone, 16,000 in manufacturing coke, 343,000 
in manufacturing steel, and 83,000 in transporting its products. Approximately sev- 
enty-five per cent of its products were shipped out of the state of Pennsylvania. 


The Board contended” that the activities of the Jones and Laughlin 
Corporation constituted a stream or flow of commerce, in which the Ali- 
quippa plant was merely a focal point. The corporation, on the other 
hand, insisted” that its production at Aliquippa was an intrastate manu- 
facturing activity, that the ore and coal brought in from other states 
was stored in Aliquippa months in advance of their use, and that since 
the raw materials were converted into pig iron and the pig iron into steel 
products, separate and distinguishable items came into and went out of 
the state. The majority court declined to subscribe to either view of the 
situation, but held that even intrastate activities may fall within federal 
control when closely and intimately related to interstate commerce, and 
that the effect of a stoppage of the corporation’s manufacturing operations 
by industrial strife would have a direct and immediate effect upon such 
commerce. 

b) In the Fruehauf Trailer decision, the Court recited the findings of 
the Board and without further comment upon the matter of interstate 
commerce held that they were supported by the evidence. 


%* See Brief for Pl. in Error in Case No. 419, Oct. Term 1936. 
% See Brief for Def. in Error in Case No. 419, Oct. Term 1936. 
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c) In the Friedman-Harry Marks case, the Board’s counsel undertook® 
to prove not only the infiltration of the employer’s business in interstate 
commerce but also the general interstate character of the men’s clothing 
industry of which it was an integral part. The company™ stressed the 
locality of its manufacturing operations, but the Court deemed its dis- 
cussion in the Jones and Laughlin case sufficiently pertinent to this case 
so as not to call for repetition. Although the minority court® declared 
that all three manufacturing cases involved the same form of intrastate 
commerce, it used this case to stress its point. As urged by the company’s 
briefs, it distinguished three separate stages in industry—the purchase of 
the raw materials, the manufacture of steel, trailers or clothing, and the 
distribution of the finished product. The effect of the intrastate produc- 
tion in the second stage upon the interstate commerce in the first and 
third stages was said to be far too remote and indirect to come within the 
control of Congress. The differences of opinion among the members of 
the court rested clearly upon different interpretations of economic inter- 
relationships, and the accumulation of economic data in the briefs of 
counsel was obviously influential, if not conclusive. 

d) In the Associated Press case, the Associated Press argued® that its 
operations were not for profit, that it retained title to the news during 
interstate transmission, and that therefore it was not engaged in inter- 
state commerce. The court held, however, that “Interstate communica- 
tion of a business nature, whatever the means of such communication, is 
interstate commerce regulable by Congress under the Constitution.”’%” 

e) In the Washington, Virginia and Maryland Coach Co. case, the argu- 
ment” that the regulation of the intrastate activities of the employer 
could not be separated from the regulation of its interstate activities 
was rendered immaterial by the findings of the Court with respect to the 
intrastate activities of the other employers. The Court gave its assurance 
that if a company engaged solely in intrastate commerce not affecting 
interstate commerce should be brought before the Court, it would not be 
held subject to the act. 

The collective bargaining provisions of the National Labor Relations 
Act were brought within the Congressional commerce power by proof 


93 See Brief for Petitioner in Cases No. 422 and 423, Oct. Term 1936. 
%4 See Brief for Respondent in Cases No. 422 and 423, Oct. Term 1936. 
95 See dissenting opinion in Labor Board Cases, 301 U.S. 1, 76 (1937). 
% See Brief for Petitioner in Case No. 365, Oct. Term 1936. 

Associated Press v. N.L.R.B., 301 U.S. 103, 128 (1937). 

98 See Briefs in Case No. 469, Oct. Term 1936. 
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that industrial strife and strikes in the activities mentioned above result 
from an absence of collective bargaining, and cause a direct and proxi- 
mate obstruction to the flow of interstate commerce. To establish this 
conclusion, the Board’s Division of Economic Research prepared a sec- 
tion of the Jones and Laughlin case brief entitled, “The Burden and In- 
jury to Interstate Commerce Resulting from Industrial Strife.’’®® This 
commenced with a general statement on the paralyzing effect of strikes 
citing illustrations from expert testimony in the record and other non- 
legal sources concerning the Steel Strike of 1919, the Pacific Coast lumber 
strike of 1934 and the Chevrolet Motor Co. strike of 1935. It referred also 
to a table of strikes which listed the number of strikes, employees involved 
and man-days of work lost in each year from 1916 to 1936. The statement 
continued with a discussion of the periods during which industrial strikes 
were particularly acute, of the industries seriously burdened by strikes, 
of certain notorious strikes, of the courts’ recognition of an intention to 
burden interstate commerce by strikes, of the intervention of federal 
troops in railroad and steel strikes, of the federal commissions of inquiry 
in railroad, coal and textile strikes, of the federal conciliation service in 
15,900 strikes involving sixteen million employees, of the federal regula- 
tion of labor relations in war industries, of the federal legislation on col- 
lective bargaining in the railroad industry, and of the rising tide of labor 
disputes for two years prior to the establishment of the first National 
Labor Board. These facts were interpreted to prove that strikes were in- 
creasing, that they obstructed the flow of interstate commerce, that 
many strikes were due to a refusal to bargain collectively, and that collec- 
tive bargaining and government intervention to that end promoted indus- 
trial harmony and the continuity of interstate commerce. 

This argument was heavily studded with references to the expert testi- 
mony of labor economists in the hearings before the Board, to additional 
reports of government agencies, and to writings of authorities on labor 
problems. The similar evidence presented by the labor economists in the 
early hearings and reprinted in the Bulletin No. 1 of the Board was cited 
for corroboration.’ 

The briefs for the employers discussed this economic material in three 
of the cases. In the Jones and Laughlin case, counsel for the corporation 

99 See Briefs for Pl. in Error in Case No. 419, Oct. Term 1936. 


100 In N.L.R.B. v. Fruehauf Trailer Co., 301 U.S. 49 (1937); N.L.R.B. v. Friedman-Harry 
Marks Clothing Co., 301 U.S. 58 (1937); and Washington, V. & M. Coach Co. v. N.L.R.B., 
301 U.S. 142 (1937), the Board merely referred to the Jones & Laughlin and to the Associated 
Press briefs for its argument that the act was a valid exercise of the federal power to protect 
interstate commerce from the burdens and injuries of industrial strife. 
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devoted a section of their brief to the “(Hypothetical Evidence” of the 
government, “‘none of which seemed to have any relevancy to the issues 
of the case.’’*" 

It is a defiance of reason and good judgment to argue that guesswork evidence of 

this character can bridge the distance between the discharge of 13 employees and 
the movement of interstate commerce.’ 
The brief filed for the Associated Press criticized the Board’s Bulletin 
No. 1 in that the Bulletin merely demonstrated that strikes interrupt the 
continuity of production, not the continuity of commerce, and in that it 
failed to compare the size, permanency, or causation of obstructions re- 
sulting from non-collective action with all other possible obstructions to 
interstate commerce.'®? The employer’s brief did not attempt to supply 
such comparative data, except to state: 

.... The evidence is not only ex parte, prepared by the proponents of the Act 
with a view to proving a doubtful point, but it is also inadequate . . . . it fails utterly 
to distinguish between different industries, between unorganized and organized work- 
ers, or between overreaching employers and those who are more public spirited. 


Finally, this evidence completely ignores the fact, as the daily newspapers show, that 
strikes are quite as frequent in organized as in unorganized trades.™ 


The brief for the Friedman-Harry Marks Clothing Co. characterized the 
economic data of the Board as “rank hearsay, rumor, unqualified opinion 
and totally irrelevant, immaterial and unrelated matters of no probative 
force.’’*°s 

The majority court, however, acknowledged the relevancy and proba- 
tive value of the Board’s economic data. Although the Chief Justice in 
the Jones and Laughlin decision, stated that the causation of strife by 
refusal to confer and negotiate was “such an outstanding fact in the 
history of labor disturbances that it is a proper subject of judicial notice 
and requires no citation of instances,’’** he went on to mention some of 
the instances cited in the government’s briefs, and he listed in a footnote 
several of the non-legal documents referred to by the government as 
well as the Board’s Bulletin No. 1."°7 The Court found that “experience 
has abundantly demonstrated” that the provisions for collective bargain- 
ing were often an essential condition of industrial peace; but the briefs 


tot See Brief for Def. in Error in Case No. 419, Oct. Term 1936, at 19. 
102 Td. at 21. 


03 See Brief for Petitioner in Case No. 365, Oct. Term 1936 at 24. 
104 Td. at 61. 


15 See Brief for Respondent in Cases No. 422 and 423, Oct. Term 1936, at 26. 
106 N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 42 (1937). 107 Jd. at 43 n. 8. 
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of the government made that experience seem abundant. The minority 
court found the “mass of testimony—largely irrelevant.” The use of in- 
terpretative data was acknowledged even when not accredited. 

In the determination of the other issues by the Court, such as the effect 
of compulsory collective bargaining in a newspaper establishment upon 
the freedom of the press, the existence of specific unfair labor practices, 
the adequacy of the Board’s notices and hearings and the sufficiency of 
the evidence of a violation of the act, no economic material or expert 
opinions were discussed. 

After these benedictory decisions, the Board’s use of economic data 
varied considerably. 

a) In the Pennsylvania and Pacific Greyhound cases, the primary issue 
was the power of the Board to order the disestablishment of a company 
union, and except for a footnote reference to economic documents on the 
advantage of employer’s recognition over rival unions, the power was 
debated’® and affirmed as a matter of the reasonable construction of the 
language of the act. 

b) In the Santa Cruz and Consolidated Edison cases, the great issue 
was whether collective bargaining in a fruit packing company and a public 
utility affected interstate commerce. Considerable interpretative material 
was employed. There was introduced at the hearing before the Board 
evidence on the one hand that thirty-seven per cent of the total output of 
the Santa Cruz Fruit Packing Co. went into interstate commerce, that 
daily 3000 to 4000 cases were loaded onto various vehicles in a constant 
stream of loading and shipping, and that when the warehousemen struck, 
members of other locals of their union refused to haul the “hot’’ cargo and 
all shipments of the company’s goods in interstate commerce stopped ;'°? 
and on the other hand it was shown that practically all of the fruits and 
vegetables were grown within the state and that the interstate shipments 
of the company were only a small part of its business."*° In the Consoli- 
dated Edison case, there was evidence that the utility company supplied 
electric energy to interstate railroads, an interstate tunnel, trans-Atlantic 
piers and steamers, interstate telegraph and telephone systems, a trans- 
Atlantic radio service, an airport, lighthouses, post offices and various 
other federal buildings as well as that the company purchased large quan- 
tities of oil, coal and other supplies from other states. With such evidence, 
the court had little difficulty in indicating the effect of a strike in either 

108 See Brief for Petitioner in Case No. 413, Oct. Term 1937 at 25. 

t9 See Brief for Respondent in Case No. 536, Oct. Term 1937. 

ue See Brief for Petitioner in Case No. 536, Oct. Term 1937. 
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business upon interstate commerce. The Consolidated Edison case™ also 
involved the power of the Board to disestablish a collective bargaining 
agreement with an independent, A.F. of L. union. The briefs of the rival 
unions™ contained many accusations and few facts; yet they conveyed 
the spirit of the A.F. of L.—C.1.0. conflict, and the court chose not to 
penalize the employer or the A.F. of L. union for the apparent preferences 
of the employer. 

c) The Myers,"3 Newport News‘ and Ford" cases raised purely pro- 
cedural questions and no economic data were used in them. 

d) The Mackay Radio case affirmed the power of the Board to rein- 
state workers who, in the rehiring after an unsuccessful strike, were dis- 
criminated against for their union activities. The opposite conclusion was 
reached in the Fansteel case with respect to sit-down strikers who were 
guilty of violence and the destruction of property. In the former case 
no interpretative facts were introduced,"® whereas in the latter both the 
employer’s"’ and the government’s™® briefs referred to the statistics and 
the economic discussions of sit-down strikes. The court treated both 
cases, however, as abstract matters of statutory construction. 

e) In the Sands"® and Columbian Enameling'*® cases, the Board’s coun- 
sel offered no economic data, and the court differed with the Board’s 
interpretation of the narrative facts. The cancellation of a conference 
with United States Department of Labor conciliators was held not a re- 
fusal to bargain with employees; the closing of a plant upon the union’s 
breach of a seniority agreement and the reopening with members of a 
rival union were held not a denial of collective bargaining; but the eco- 
nomic implications of the immediate situations were not presented. It 
may be that confidence in the Supreme Court’s sympathetic understand- 
ing of labor relations, as illustrated in the Board’s early cases, led to a 
neglect of economic data in the later ones, but the recent reverses indi- 
cate the continued need for such interpretative material. 

11 See Brief for Respondent in Case No. 19, Oct. Term 1938. 


112 See Brief for Intervenor-Respondent and Brief for amicus curiae in Case No. 19, Oct. 
Term 1938. 


™3 Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). 

14 Newport News Shipbuilding & Dry Dock Co. v. Schauffler, 303 U.S. 54 (1938). 
™S Ford Motor Co. v. N.L.R.B., 305 U.S. 364 (1939). 

#6 See Briefs in Case No. 706, Oct. Term 1938. 

117 See Brief for Respondent in Case No. 436, Oct. Term 1938. 

8 See Brief for Petitioner in Case No. 436, Oct. Term 1938. 

119 See Brief for Petitioner in Case No. 274, Oct. Term 1938. 

120 See Briefs for Petitioner in Case No. 229, Oct. Term 1938. 
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The use of economic data in these cases attests to its service in de- 
veloping the law of collective bargaining—a service that is still unfinished. 
The Division of Economic Research of the National Labor Relations 
Board has already found occasion to prepare material showing the history 
of collective bargaining in many industries in order to cast light upon 
factors of company interference and domination. It has made specific 
studies of the profit and loss of businesses to determine the good or bad 
faith of an employer refusing to entertain the wage demands of his em- 
ployees. It has also investigated such isolated problems as the effect of the 
presence of public citizens in the collective bargaining conference room. 
The numerous problems confronting employers and employees in their 
bargaining relationship are seldom subject to positive analysis or absolute 
determination; but the Board is required to make reasonable interpreta- 
tions of all the obscure or conflicting circumstances, and the results of 
economic research are a guide worthy of its attention and recognition by 
the courts. 
III. LABOR LEGISLATION 

I. HOURS 


The decisions of the United States Supreme Court on state legislation 
limiting the hours of work in private employment have reflected the battle 
between the Fourteenth Amendment to the federal Constitution and the 
police power of the states.’* In the Holden™ case, the Court undertook 
a detailed examination of the doctrines of due process of law and the 
police power in various fields of law. Upon the basis of the historical 
trends and precedents, it upheld the Utah eight hour law’ for men in 
mines, smelters and refineries as a police measure bearing a reasonable 
relation to the protection of health in a hazardous and unwholesome oc- 
cupation. This doctrine was set back by the decision in the Lochner’ 
case invalidating a ten hour law™’ for men in bakeries. In this uncertain 
situation—the regulation of hours for men—the Supreme Court con- 
sidered a succession of statutes governing the hours of employment of 
women. The Oregon™ and Ohio’ ten hour laws and the California eight 


™ State legislation limiting hours of work in public employment was upheld by the Su- 
preme Court as within the absolute power of the state legislature because no one has a right 
to public work without the consent of the state. Atkin v. Kansas, 191 U.S. 207 (1903). 


™ Holden v. Hardy, 169 U.S. 366 (1898). 

"3 Utah L. 1896, c. 72, p. 219. 

™4 Lochner v. New York, 198 U.S. 45 (1905). 
™5 N.Y. L. 1897, c. 415, § 110. 


16 Ore. L. 1907, ¢. 200 § 1. 27 Ohio L. 1911, p. 488. 
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hour law for women™ in a large and inclusive list of employments were 
upheld for the reason that women’s physical structure and maternal func- 
tions made reasonable the special protection afforded her. In these deci- 
sions,”° the court devoted much attention to the effect of excluding many 
occupations and exempting certain workers upon the constitutional guar- 
anty of equal protection of the laws. In each case it concluded that the 
law properly attacked the evil where it was most felt and proceeded 
cautiously to eliminate it step by step. After upholding both ten and 
eight hour laws for women, the Supreme Court again considered a ten 
hour law for men and in the Bunting*** case declared it a reasonable police 
regulation'* for the preservation of health. Related to these cases on 
hours of work were the decisions of the Supreme Court upholding statutes 
prohibiting Sunday** and night work"? and requiring the posting of work- 
ing schedules."*4 All of these statutes were subjected to the tests of the 
Fourteenth Amendment, and they were sustained as valid expressions of 
the police power of the states only when the Court deemed them reason- 
ably designed to promote safety and health. 

Holden v. Hardy; Lochner v. New York.—The use of economic data in 
these cases bore a direct relation to the opposite conclusions reached. In 
the former case, the dangers to health in mining were deemed so well 
known that the government referred to them without citing any specific 
studies,"*5 and the court found that they had been recognized so long 
that they could not then be questioned. In the latter case, on the con- 
trary, the conditions of the bakery industry had not been so well publi- 
cized, and the state’s brief* failed to present interpretative data whereas 
the employer’s brief"? asserted that modern bakeries were machine-oper- 
ated, well lighted, clean and free from dust. In an appendix, it recorded 
tables of trades showing their mortality rates, their susceptibility to the 
introduction of deleterious matters into the body, their exposure to condi- 
tions that interfere with nutrition and quotations from medical writers— 

8 Cal. L. 1911, c. 258, amended Cal. L. 1913, c. 352. 


19 Hawley v. Walker, 232 U.S. 718 (1914); Miller v. Wilson, 236 U.S. 373 (1915); Bosley 
v. McLaughlin, 236 U.S. 385 (1915). 


13° Bunting v. Oregon, 243 U.S. 426 (1917). 

13" Ore. L. 1913, c. 102, § 2. 

132 Hennington v. Georgia, 163 U.S. 299 (1896). 

133 Radice v. New York, 264 U.S. 292 (1924). 

*34 Riley v. Massachusetts, 232 U.S. 671 (1914). 

138 See Brief for Pl. in Error in Cases Nos. 261 and 264, Oct. Term 1898, at 6, 8-12, 32. 
136 See Brief for Def. in Error in Case No. 292, Oct. Term 1904, at 3, 6. 

«37 See Brief for Pl. in Error in Case No. 292, Oct. Term 1904, at 18-45 and appendix. 
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all to the effect that the baking industry was at least average in the whole- 
someness of its working conditions. 

The majority opinion referred expressly to the statistics regarding the 
relative wholesomeness of various occupations and adopted the argument 
that the law was designed to regulate conditions of employment among 
sui juris men in a private business, not dangerous in any real or substan- 
tial degree to the health of employees.'** A minority opinion’*® quoted from 
a book on diseases of workers and from an official report of the New York 
Bureau of Statistics of Labor to indicate the reasonable relationship be- 
tween a limitation of hours and the health of bakers, but none of these 
authorities was supplied by the state’s brief. Justice Holmes, in his sepa- 
rate dissent, openly declared that, ‘“This case is decided upon an economic 
theory which a large part of the country does not entertain.’’"*° He ex- 
pressed his conviction that the constitution should not be interpreted to 
bar progressive legislation in his famous phrase: “The Fourteenth amend- 
ment does not enact Mr. Herbert Spencer’s Social Statics.’ In his 
opinion the court did “not need research to show’’** that a reasonable 
man might think the eight hour law a proper measure on the score of 
health, but the research to the contrary, presented in the brief of the 
employer, apparently influenced a majority of the court to disagree with 
him. 

Muller v. Oregon.—This case struck a high note in the use of interpreta- 
tive data. Although the employer included no economic data in his brief, 
Mr. Louis D. Brandeis, appearing specially on behalf of the state, filed 
a monumental factual brief.'4 With little discussion and a few legal cita- 
tions he presented the legal principles concerning the liberty to purchase 
or sell labor, the reasonable restraint permitted under the police power, 
the necessity in legislation for a real or substantial relation to health and 
safety and the presumption of constitutionality rebuttable only on proof 
that the act is unreasonable, unnecessary and arbitrary; but he added a 
factual brief to demonstrate by facts of common knowledge, of which the 
court might take judicial notice, that there was reasonable ground for 
believing that a ten hour law for women promoted health, safety and the 
general welfare. The factual brief, compiled by a social worker, Josephine 
Goldmark, consisted of two parts. The first listed foreign and American 
legislation restricting the hours of labor of women. The second presented 
“The world’s experience upon which the hours legislation was based.” 

138 Lochner v. New York, 198 U.S. 45, 59 (1905). 

139 Td. at 70. 14° Td. at 75. 141 Ibid. @ Id. at 76. 
43 See Brief for Def. in Error in Case No. 107, Oct. Term 1907. 


634 THE UNIVERSITY OF CHICAGO LAW REVIEW 


It was composed of a brief statement of argumentative points, each fol- 
lowed by supporting quotations from official reports, the testimony of ex- 
perts before official commissions and books on economics, medicine and 
factory legislation. The main argumentative points were labelled (1) Dan- 
gers of long hours; (2) Shorter hours the only possible protection; (3) 
General benefits of short hours; (4) Economic aspects of short hours— 
effect on output, effect on regularity of employment, adaptation of cus- 
tomers to shorter hours, incentive to improvements in manufacture, effect 
on scope of women’s employment; (5) Uniformity of restriction; (6) Rea- 
sonableness of the ten hour day; and (7) Laundries—present character, 
bad effect upon health, safety and morals, irregularity of work. The theme 
of it all was that long hours of work were detrimental to the health of 
women primarily because of woman’s peculiar physical characteristics, 
and that shorter hours of work produced general economic benefits. 

The Court mentioned the brief in its opinion and inserted an epitome 
of it in the margin. Then it paid the following restrained tribute to such 
probative material: 

The legislation and opinions referred to in the margin may not be, technically 
speaking, authorities, and in them is little or no discussion of the constitutional ques- 
tion presented to us for determination, yet they are significant of a widespread belief 
that woman’s physical structure, and the functions she performs in consequence 
thereof, justify special legislation restricting or qualifying the conditions under which 
she should be permitted to toil. Constitutional questions, it is true, are not settled by 
even a consensus of present public opinion, for it is the peculiar value of a written con- 
stitution that it places in unchanging form limitations upon legislative action, and 
thus gives a permanence and stability to popular government which otherwise would 
be lacking. At the same time, when a question of fact is debated and debatable, and 
the extent to which a special constitutional limitation goes is affected by the truth 
in respect to that fact, a widespread and long continued belief concerning it is worthy 
of consideration. We take judicial cognizance of all matters of general knowledge.“ 


The interpretative data in the Brandeis-Goldmark brief was “worthy 
of consideration,” in that it helped settle effectively the reasonableness of 
general hours legislation for women. 

Hawley v. Walker; Miller v. Wilson; Bosley v. McLaughlin.—All of 
these cases repeated the use of the Brandeis-Goldmark brief on hour laws 
for women. The specific industry section was altered to cover millineries, 
dressmaking shops, telephone and telegraph systems, restaurants, hotels 
and hospitals as included in the new statutes. In the Bosley"s case, there 
was appended, in its entirety, a publication of the United States Bureau 


144 208 U.S. 412, 420 (1908). 
+48 See Brief for Def. in Error in Cases No. 362 and 363, Oct. Term ror4. 
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of Education on the educational status of nursing, and the Court quoted 
from it at great length to justify the hours regulation of student nurses 
and the exclusion of graduate nurses.'** The briefs for the employers"4’ 
sought to upset the laws on the ground that they were discriminatory, 
but the Court found legal precedents in support of the step by step attack 
upon social evils. 

Bunting v. Oregon.—In this case, Mr. Brandeis filed another of his 
historic hour-law briefs,’** this time revised to apply to the regulation of 
the hours of men. In outline and method it was the same as his other 
briefs. After the filing of this brief, Mr. Brandeis was elevated to the 
United States Supreme Court bench; Mr. Felix Frankfurter was sub- 
stituted as counsel, and he filed a supplemental brief bringing the infor- 
mation in the original brief up to date. The extent to which this brief 
relied upon non-legal authorities and their nature are indicated by the 
thirty-five page list of sources under the headings: (1) Public documents; 
(2) Medical and laboratory; (3) Economic and social; and (4) Business 
experiments."4? The employer’s counsel filed a reply brief complaining 
that the data in the Frankfurter brief did not pertain to the flour milling 
industry but related to other industries and other conditions such as 
overcrowded housing and improper living."*° Counsel cited, on his own 
part, two economic references to show that recent developments in the 
milling industry had made it compare favorably with other industries 
with respect to hazards to health. 

The Court decided there were no facts proving the act unreasonable 
or arbitrary. This placed the burden of proof where it was always sup- 
posed to be—upon the party challenging the constitutionality of the stat- 
ute. The Brandeis-Goldmark-Frankfurter brief had served its purpose 
well, and the Court required or at least suggested the adoption of its 
technique by the opposing side. 

That does not mean that the progress of hours regulation by the states 
has been assured. The question of how short a work day will be regarded 
as reasonable is still unanswered. The question of whether the limitation 
of hours may be based on economic grounds independent of its bearing 
upon the protection of health is becoming increasingly important. In a 
recent case before the state Supreme Court of Pennsylvania, a factual 


+4 236 U.S. 385, 392-93 (1915). 

+47 See Brief for Pl. in Error in Cases No. 362 and 363, Oct. Term 1914. 

148 See Brief for Def. in Error in Case No. 38, Oct. Term 1916. 

149 See Supplemental Brief for Def. in Error in Case No. 38, Oct. Term 1916. 
18° See Reply Brief for Pl. in Error in Case No. 38, Oct. Term 1916. 
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brief in support of a law, limiting the work week for all employees (with 
certain exceptions) to forty-four hours, stressed efficiency of production 
and distribution of purchasing power as well as health.'* That case un- 
fortunately was decided on the technical ground of an improper delega- 
tion of legislative authority."* New advances in hours legislation will 
continue to require new economic briefs. 

The immediate scene for such action has probably been shifted to the 
field of federal regulation. The federal statutes on hours of work have 
been few and there has been little litigation over them,"** but the recent 


«st Holgate Bros Co. v. Bashore, 331 Pa. 255, 200 Atl. 672 (1938). The state’s brief made 
the following contentions, “I. The adjustment of working hours has been progressive with the 
development of the industrial revolution and has three major interests for society: (1) con- 
servation of health; (2) greater efficiency of production; (3) better distribution of purchasing 
power. II. Hours of work are intimately associated with the susceptibility of workers to illness 
and accidents. III. A ceiling of hours must be proposed in order to prevent degradation of 
labor standards and purchasing power in the present era of depressed employment. IV. A re- 
duction in hours to the 44-hour level does not necessarily involve greater production costs, 
because the shorter work-week is offset by increased hourly output. V. Pennsylvania indus- 
try is not exceptional but bears a direct relationship to industry elsewhere and will show simi- 
lar trends. VI. The 44-hour week is not unreasonable. In fact, it sets a maximum higher than 
that of many states of the United States, and than that of many of the most progressive 
foreign countries.’”’ This 348 page brief contained 23 tables and charts in the text, 26 tables 
in the appendices, and 153 non-legal citations. 


12 Ibid. 


183 It was declared in 15 Stat. 77 (1868), that eight hours shall constitute a day’s work for 
all laborers, workmen and mechanics employed by or on behalf of the government of the 
United States. The Supreme Court construed that to be merely a direction from Congress to 
the officers of the government (from principal to agent) that eight hours is deemed to be a 
proper length of time for a day’s labor and not a prohibition against an agreement for a longer 
or shorter day. United States v. Martin, 94 U.S. 400 (1876). When the law was amended to 
prescribe a definite, binding work day, no one doubted its constitutionality and the Court 
has had no occasion to rule on it. The same has been our experience with statutes limiting the 
hours of service on public works or on public purchase contracts. The right of the government 
to spend its money or to contract on any terms it pleases has been undenied. The federal laws 
regulating hours in private employment in which the government has no interest of its own 
have been based on different principles. The act prohibiting work on railroads in excess of 
sixteen hours a day and for certain workers in excess of nine hours, was entitled ‘‘An act to 
promote the safety of employees and travelers.’”’ 34 Stat. 1415 (1907), 45 U.S.C.A. §§ 61-4 
(1928). This has been upheld as a valid exercise of the interstate commerce power with the 
acknowledgment that the length of hours of service has a direct relation to efficiency and the 
protection of life and property. B. & O. R. Co. v. Interstate Commerce Comm’n, 221 U.S. 
612 (1911); United States v. A.T. & S.F. Ry. Co., 220 U.S. 37 (1911). The more general efforts 
to limit the hours of work on private employment by federal law have met a worse fate. The 
restriction of hours for the work of children, embodied in the federal child labor laws (dis- 
cussed below), has been held unconstitutional as an incident to the general child labor regula- 
tion. Similarly, the limitations upon hours under the National Industrial Recovery Act and 
the National Bituminous Coal Comm’n Act have been held unconstitutional along with the 
regulation of wages and unfair trade practices (discussed below). 
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enactment of the Fair Labor Standards Act's‘ presents once more the 
question of the validity of federal regulation of hours of work in private 
employment. In its blanket provision of a forty-four hour week (to be 
reduced to forty-two and then forty) for all employees, male and female, in 
practically all occupations engaged in interstate commerce or in the pro- 
duction of goods for interstate commerce, it raises issues broader than 
those ever before the Court. The need for economic data and the poten- 
tialities of its use in defending the hours provisions of this measure should 
be apparent from the account of its use in the hours cases discussed above. 


2. CHILD LABOR 

The United States Supreme Court has ruled that both the interstate 
commerce and the taxing powers of Congress do not embrace the regula- 
tion of child labor. In the Hammer case,'*s it held unconstitutional a 
statute’ prohibiting the transportation in interstate commerce of com- 
modities manufactured in mines or factories, in which within thirty days 
prior to the shipment, there were employed children under specified ages 
In the Bailey case,'S’ it held unconstitutional a statute'®* imposing a tax 
of ten per cent upon the net income of persons knowingly employing cer- 
tain child labor. 

Hammer v. Dagenhart.—In this case, the immorality and injuriousness 
of child labor were presented by the government with elaborate citations 
from reports of legislative committees and economic studies.'*? The op- 
posing brief*®° countered with some evidence on the illness of non-workers 
as well as workers but its main argument was that such evils as existed in 
child labor did not remain in the product which alone was the subject of 
interstate commerce. The majority court held that the commerce power 
did not extend to the prohibition of the transportation of ordinary com- 
modities, not obnoxious in and of themselves. In commenting on prior 
decisions prohibiting the transportation of lottery tickets, liquor, and 
prostitutes, the Court held that the element of transportation was indis- 
pensable to the evil in those cases but not so in this. The minority opin- 
ion’* found the statute within the commerce power of Congress because 

14 52 Stat. 1060 (1938), 29 U.S.C.A. 203 (Supp. 1938). 

ss Hammer v. Dagenhart, 247 U.S. 251 (1918). 

186 39 Stat. 675 (1916). 

18? Bailey v. Drexel Furniture Co., 259 U.S. 20 (1922). 

188 40 Stat. 1138 (1919). 

+89 See Brief for Pl. in Error in Case No. 704, Oct. Term 1917. 

160 See Brief for Def. in Error in Case No. 704, Oct. Term 1917. 

 t247 U.S. 251, 277-81 (1918). 
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it prohibited the carriage of goods in interstate commerce. Since Congress 
prohibited merely the act of shipment across state lines, it did not meddle 
with the internal affairs of the states. The commerce power had been 
used as a foothold to break up monopolies, to drive out state bank notes, 
and to prohibit the transportation of innocent articles sold through fraud; 
it might also be used to eliminate child labor. Both the majority and 
minority opinions were based more on theory and law than on economic 
data. 

The government also sought to uphold the federal law because of the 
economic discrimination caused by variations in the state child labor 
laws. It illustrated the discrimination with economic data showing par- 
ticularly a migration of cotton manufacturing plants from New England 
to the South. The opposing brief attempted to justify the variations in 
the state laws on the basis of variations in climate, age of child maturity, 
distribution of wealth and density of population; and at the same time 
it attempted to minimize the disparities on the ground that the states had 
independently regulated child labor pari passu with the extent to which 
they had become industrialized. The Court held, however, that the com- 
merce power did not extend to the prevention of unfair competition. 

The power of Congress to regulate child labor through its control over 
interstate commerce will again be presented to the Supreme Court under 
the Fair Labor Standards Act of 1938. The possibility of utilizing eco- 
nomic data to obtain a reversal of the Hammer decision may be found in the 
discussion of the National Labor Relations Act cases and in the comment 
on the wage provisions of the Fair Labor Standards Act herein. 

Bailey v. Drexel Furniture Co.—The government’s brief*® argued that 
the Court had no power to question the motives of Congress in the exer- 
cise of its taxing power. This power had been employed before, notably 
in the tariffs upon certain imports and in the tax on oleomargarine, pri- 
marily to accomplish a social purpose rather than to raise revenue. The 
employer’s brief"®? relied upon the record of Congressional debates to 
show that the tax bill was enacted in order to circumvent the decision of 
Hammer v. Dagenhart. In order to demonstrate that the tax had no reason- 
able relation to the raising of revenue and was not adapted to that end, 
it showed that the salaries of the persons employed in the child labor tax 
division of the Bureau of Internal Revenue for the years 1919, 1920 and 
1921 amounted to approximately $300,000 while the receipts from the 
tax totalled approximately $27,000. The Court found that the law regu- 

+62 See Brief for Pl. in Error in Case No. 657, Oct. Term 1921. 

63 See Brief for Def. in Error in Case No. 657, Oct. Term 1921. 
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lated child labor by the use of a so-called tax as a penalty. Although 
there is no present disposition to reexamine the taxing power with respect 
to child labor, the intervening cases on social security taxes indicate 
what effective use might now be made of economic data in such a child 


labor case. 
3. WAGES 


The power of legislatures to regulate wages in private employment 
has long been argued before the Supreme Court."** That body early up- 
held statutes governing the manner and time of wage payment;*® but 
in the hours law cases the Court took occasion to observe that the wages 
of the workers were not involved, implying that minimum wage laws 
might not be constitutional." In the Wilson case, a law reducing hours 
of work on railroads and prohibiting a reduction in wages was upheld 
as a temporary and emergency wage regulation in an industry affected 
with a public interest.’ 

The District of Columbia statute was the first regular minimum wage 
law to be discussed by the Supreme Court." It provided for the fixing 
of wages of women and minors on the basis of a cost of living adequate to 
maintain good health and morality. The majority court in the Adkins 


64 The right of a sovereign to stipulate the terms of its contracts or the contracts of its 
agents having been well established, the United States Supreme Court has never been called 
upon to approve the power of a legislature to set wages for public employment or for employ- 
ment on public contracts. At the moment, the Court of Appeals for the District of Columbia 
is considering Lukens Steel Co. v. Perkins, No. 1368, which is a challenge of a minimum wage 
determination under the Public Contracts Act, 49 Stat. 2036 (1936), 41 U.S.C.A. 35 (Supp. 
1938). 

%s The United States Supreme Court approved a statute requiring redemption in cash of 
store orders or other evidence of indebtedness issued in payment for services rendered, Knox- 
ville Iron Co. v. Harbison, 183 U.S. 13 (1901); Keokee Consolidated Coke Co. v. Taylor, 234 
U.S. 224 (1914); a statute forbidding the payment of seamen’s wages in advance, Patterson v. 
Bark Endora, 190 U.S. 169 (1903); a statute prohibiting contracts to pay miners employed at 
quantity rates upon the basis of screened coal instead of the weight of coal within the mine, 
McLean v. Arkansas, 211 U.S. 539 (1909); Rail and River Coal Co. v. Yaple, 236 U.S. 338 
(1915); and a statute regulating the assignment of wages, Mutual Loan Co. v. Martell, 222 
U.S. 225 (1911). 

6 In Bunting v. Oregon, 243 U.S. 426 (1917), a provision for the payment of time and 
a half for overtime was carefully interpreted as a penalty against overtime work and not a 
minimum wage requirement. 

67 Wilson v. New, 243 U.S. 332 (1917). 

68 Justice Brandeis, having prepared the brief in defense of the Oregon minimum wage law 
shortly before he was appointed to the Supreme Court bench, did not participate in the hearing 
of that case and the Justices of the Court divided equally on the question of its constitutional- 
ity. Stettler v. O’Hara, 243 U.S. 629 (1917). Since the State Supreme Court had upheld that 
act, it remained in full force and effect, but the definitive opinion of the United States Supreme 
Court on minimum wage laws was not announced until the Adkins case was decided. 
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case“? found this an arbitrary infringement of liberty of contract because 
it was too vague, because it was unrelated to the nature or value of the 
work done, and because it discriminated against women workers. On the 
basis of this decision, the similar minimum wage laws of Arizona and 
Arkansas were held unconstitutional.'”° 

There intervened at this point two wage regulation cases growing out 
of comprehensive schemes to control fair trade as well as labor practices. 
The National Industrial Recovery Act'” provided for industrial codes 
establishing, among other things, maximum hours and minimum wages. 
The Supreme Court in the Schechter decision invalidated the act as an 
unconstitutional delegation of legislative authority because it empowered 
unofficial agencies to make law and because it failed to specify adequate 
standards for executive action.'” It expressly declared the wage and hour 
regulations too remotely connected with interstate commerce to fall with- 
in the power of Congress. Undaunted by this decision, Congress enacted 
the Bituminous Coal Conservation Act of 1935'7? which provided for a 
bituminous coal code and incorporated, among various trade and labor 
regulations, the minimum wages to be set by a collective bargaining con- 
tract. Coal operators were induced to accept the code by an exemption 
of ninety per cent of an excise tax placed upon all coal mined. In the 
Carter case,'74 the Supreme Court declared the wage and hour provisions 
of this act an unconstitutional effort to regulate local matters as well as 
an improper delegation of legislative authority to private individuals. In 
both general plans to regulate trade and labor practices, the labor provi- 
sions were singled out for special treatment and declared to be beyond 
the power of Congress. 

When in the depression year 1933 the State of New York desired a 
minimum wage law, it sought to take advantage of certain implications 
in the majority opinion in the Adkins case; its statute therefore provided 
that wages both less than the fair and reasonable value of services ren- 
dered and a sum sufficient to meet the minimum cost of living for health 
were oppressive and unreasonable and should be replaced by a minimum 
“fair wage,” to be set on a basis fairly and reasonably commensurate with 


69 Adkins v. Children’s Hospital, 261 U.S. 525 (1923). 


7° Murphy v. Sardell, 269 U.S. 530 (1925); Donham v. West Nelson Co., 273 U.S. 657 
(1927). 


7 48 Stat. 195 (1933), 15 U.S.C.A. § 703 (Supp. 1938). 

*” Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 
™ 49 Stat. 991 (1935). 

4 Carter v. Carter Coal Co., 298 U.S. 238 (1935). 
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the value of the services rendered.'’> In the Morehead case,’ however, 
the Supreme Court found that this retained all of the vulnerability of 
the District law. Within the next year, in the West Coast Hotel case,'” 
the Supreme Court reversed itself. In passing upon the Washington mini- 
mum wage law,” which had the same standard (the necessary cost of 
living to maintain health) as the District law adopted, the Court found 
the law a reasonable exercise of the legislature’s police power, and ex- 
pressly overruled the Adkins decision. The use of economic data in the 
minimum wage cases well illustrates the possibilities of that technique 
in an atmosphere charged with strong convictions. 

Adkins v. Children’s Hospital.—In this case, the brief,’”? prepared by 
Mr. Felix Frankfurter and Josephine Goldmark, followed the prototype 
of the Brandeis-Goldmark brief; it attempted to demonstrate, by pre- 
senting numerous quotations from American and foreign non-legal au- 
thorities in support of the measure,’*° that the reasonableness of the legis- 
lation was a matter of common knowledge. It first sought to prove the 
successful working of minimum wage legislation and emphasized that (1) 
the unfair depression of the lowest wage level of women workers was 
lessened or removed; (2) industrial efficiency of both employers and em- 
ployees was stimulated; (3) competing employers were benefited; (4) an 
influence toward industrial peace was created; (5) the legislation was 
effective and fair, and that (6) prophecies of evil were disproved by actual 
experience: (a) business was not hurt, but helped, (b) minimum wages did 
not become maximum, and (c) displacement of workers was inconsider- 
able. Its second part listed the minimum wage laws of this and foreign 
countries. The third section discussed the need for minimum wage legis- 
lation for women in the District of Columbia and the whole United 
States and presented expert testimony on the wages of women, the mini- 
mum standard of living and the evils of inadequate wages. 

Lest the Court heed the sentiment quoted in favor of the act, counsel 
for the employer quoted eminent officials of the A.F. of L., the National 
Women’s Party, the National Women’s Suffrage Association, the Equal 
Rights Association and the Federation of Business and Professional 


8 N.Y.L. 1933, Cc. 584. 

"© Morehead v. People ex rel. Tipaldo, 298 U.S. 587 (1936). 

"77 West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 

"8 Wash. L. 1913, c. 174. 

19 See Brief for United States in Cases No. 795 and 796, Oct. Term 1922. 
1 See Brief for Def. in Error in Case No. 107, Oct. Term 1907. 
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Women’s Clubs to show that there was no real desire for minimum wage 
laws for women."** 

The majority court acknowledged the “large number of printed opin- 
ions approving the policy of the minimum wage” but added “our own 
reading had disclosed a large number to the contrary.’"** It found the 
“mass of reports and opinions of special observers and students on the 
great benefits of minimum wage legislation . . . . interesting but only 
mildly persuasive.’’**? To the minority justices, however, the factual ma- 
terial in the government’s brief was “very respectable authority.”**4 and “a 
very remarkable collection of documents’"*s amply proving the reason- 
ableness of the legislation. 

The brief for the employers also objected to the uncertainty of the 
minimum wage standards in the act."** It presented the different minima 
determined for mercantile, hotel and laundry workers and observed that 
the same woman shifting from one employment to another could not 
require such different wages on the basis of her health or morality. It 
stressed the differences in economic circumstances among women and 
noted that no minimum was needed by the woman of adequate means 
who worked for the joy of working. 

Moreover the standards referred to the needs of the employee and ig- 
nored the necessities of the employer in that they required no service of 
equivalent value from the employee. The majority court accepted this 
criticism despite, or perhaps because of, the lack of economic data to ex- 
plain its full significance. 

Morehead v. Tipaldo.—The factual brief of the State of New York'®’ 
presented statistical evidence and corroborative opinion from numerous 
government publications and economic treatises to prove that since the 
Adkins decision, there had appeared in industry an ever increasing num- 
ber of female breadwinners, that the depression of 1930 had brought a 
clearer realization of their maladjustments and that remedial action which 
formerly may have seemed oppressive now appeared necessary and wise. 
A brief filed by the Corporation Counsel of the City of New York supple- 
mented this with statistics from the records of local public agencies to 
show that the municipality had been compelled to augment earnings with 


8 See Brief for Def. in Error in Cases No. 795 and 796, Oct. Term, 1922. 

18 Adkins v. Children’s Hospital, 261 U.S. 525 (1923). 

183 Td. at 560. 

184 Jd. at 564 (Chief Justice Taft). "8s Jd. at 570 (Justice Holmes). 

18 See Brief for Def. in Error in Cases No. 795 and 796, Oct. Term 1922. 

*87 See Brief for Pl. in Error in Case No. 838, Oct. Term 1935, at 1-40 and appendix. 
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relief, thereby subsidizing low wage employers and that many of the 
prostitutes of New York had had antecedent employment at very low 
wages."** 

The employer’s brief**® responded that these facts added nothing new 
to the data presented in the 1,106 page factual briefs in the Adkins case. 

The majority court observed that although the State of New York 
referred to changes in conditions since the Adkins case, the factual back- 
ground stated in the law was the same as recited in an emergency bill, 
which had been vetoed and which attempted to establish a minimum 
wage for men as well as women. The facts of need, it inferred, were the 
same for men and women; hence the regulation of the latter and not the 
former was discriminatory. The Court said nothing of the testimony sub- 
mitted as to the peculiar bargaining weaknesses of women. Chief Justice 
Hughes, in his dissent, acknowledged the data submitted from the re- 
ports of the Women’s Bureau of the United States Department of Labor 
showing discrepancies in the earnings of men and women performing 
identical work, the unorganized state of working women and the relative 
weakness in their bargaining power. He mentioned further the data from 
the New York State Department of Labor and the Emergency Relief 
Bureau of New York City on the burden upon taxpayers caused by the 
failure to pay wages commensurate with value of services, and he found 
the necessity for taking remedial measures “strikingly exhibited in the 
brief filed by the Corporation Counsel of the City as an amicus curiae.’’**° 
In his judgment, the Court was “not at liberty to disregard these facts,” 
but “must assume that they exist.”"™ 

A. L. A. Schechter Poultry Corp. v. United States —The government 
brief** maintained that the object of the N. I. R. A. was to relieve inter- 
state commerce of obstructions caused by the depression. It presented 
factual evidence of the great decline in prices, the downward spiral of 
production and the fall in wages and employment, and it argued that a 
reverse in this process was needed to stimulate recovery and prosperity. 
It expressly stated that the emergency did not create a new Congressional 
power but merely occasioned the use of the interstate commerce power 
to relieve commerce of the tremendous burdens and restrictions upon it, 

"88 See Brief of Corporation Counsel of New York City as amicus curiae, in Case No. 838, 
Oct. Term 1935, at 2-13. 

189 See Brief of Def. in Error in Case No. 838, Oct. Term 1935, at 10-13. 

199 208 U.S. 587, 627 (1936). 191 Ibid. 


*# See Brief for Def. in Error in Cases Nos. 854 and 864, Oct. Term 1934, at 30-93 and 
appendix. 
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and that without federal action, the burdens and restrictions could not 
be lifted. The Schechter brief cited a Brookings Institute report to prove 
that the N.R.A. did not promote prosperity by raising wages before prices. 
The Court held that the grave national crisis did not create or enlarge 
constitutional powers and therefore did not authorize the effort to fix 
hours and wages. 

The government’s theory that the live poultry code came within inter- 
state commerce rested on the facts that the New York poultry market 
imported nearly all of its fowl from other states and set prices for markets 
in other states, and that all of the fair trade practices in the code, as well 
as the setting of minimum wages and maximum hours, promoted stability 
of prices which in turn facilitated the free flow of commerce. The rela- 
tionship of the New York market to prices in other states was indicated 
by tables and charts. The labor provisions were also linked with inter- 
state commerce by statistics from government reports and economic texts 
on the number of strikes due to wage and hour disputes and the loss of 
commerce resulting therefrom. The brief for Schechter’ stressed the fact 
that the activities regulated were intrastate activities, and it attacked 
the government’s theory of Congressional control over acts “affecting” 
interstate commerce by observing that the logical consequence of such a 
theory was a planned economy which would destroy our theory of govern- 
ment. 

The Court accepted the view that the transactions regulated by the 
code were intrastate on the ground that the poultry, though imported, 
had been commingled with the mass of property within the state and had 
come to rest. The Court argued that if wages and hours could be held 
to affect interstate commerce because of their effect upon prices, so could 
all other items of cost, and everything in industry would be subject to 
the interstate commerce power. 

On the problem of the proper delegation of legislative power, the argu- 
ment was almost entirely legal. The Court held that the legislative policy 
to rehabilitate industry and to promote recovery was too vague and that 
the standard of “fair competition” was not known to the law as were the 
standards of “‘unfair trade’ and “public convenience and necessity.”” The 
delegation of law-making powers to voluntary trade associations was held 
inconsistent with the duties of Congress and the delegation of such powers 
to the President was inadequate because of the lack of definite standards 
and the failure to require sufficient findings. 

Carter v. Carter Coal Co.—Economic data were utilized throughout the 

193 See Briefs for Pl. in Error, in Cases Nos. 854 and 864, Oct. Term 1934, at 97, 144, 198. 
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course of this case. In its first pleading,’** the government made a sepa- 
rate defense of economic facts relating to the amount of coal shipped and 
used in interstate commerce, the depression of the coal industry, the effect 
of cut-throat competition upon wages and the obstruction of commerce 
by strikes. At the trial of the case, the government introduced a great 
deal of expert testimony, supported by references to many economic 
studies and government reports, on the facts alleged in this answer. The 
coal operators, on their part, introduced additional expert testimony simi- 
larly supported by the experiences and studies of the industry. 

The briefs of the coal operators'’s’ and the government'® engaged in 
an economic debate over the nature of the industry’s ills and the reason- 
ableness of the proposed remedies. The non-legal, yet technical, char- 
acter of this discussion can be observed from the manner in which they 
dealt with certain questions of fact. (a) Was the industry suffering from 
chaotic competition? The government attributed the industry’s condi- 
tion to multiple causes—inelasticity of demand, high proportion of wage 
costs with wage cutting as the chief form of competition, high costs of 
shutting down uneconomical mines, planless production—all calling for 
the regulation proposed. The operators attributed its condition basically 
to overcapacity which was unaffected by the proposed controls. (6) Were 
the low prices and wages a sign of demoralization in the industry? The 
operators claimed they were a normal readjustment from the abnormally 
high war and post-war prices and wages. The government rebutted this 
view by criticizing the statistics upon which it was based, claiming that 
the operators erred in such ways as using a wholesale price index of all 
commodities instead of a cost of living index and comparing wage rates 
in one industry with earnings in another. (c) Was the movement of busi- 
ness from the North to the South a dislocation of commerce? The govern- 
ment claimed it was because it was accompanied by wage cutting, price 
cutting, stoppages and shut-downs. The operators claimed it was not 
because the total amount of commerce was undiminished and the shift 
represented the normal flow of business from one operator to another due 
to competition. (d) Did labor disputes obstruct interstate commerce? 
The government cited the strikes of 1906, 1908, 1910, 1912, 1919, 1922 
and 1927. It told of the 169,000 on strike in eight states in 1927 and of 
the drop in coal shipments in Illinois from ten million tons a month to 
a negligible quantity. It explained the stoppages in 1928 and 1932 pend- 

194 See Brief for United States in Cases Nos. 636 and 651, Oct. Term 1935. 

"98 See Brief for Def. in Error in Cases Nos. 636 and 651, Oct. Term 1935. 

1% See Brief for United States in Cases Nos. 636 and 651, Oct. Term 1935. 
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ing the settlement of disputes in unorganized areas as chronic stoppages 
to be expected as long as part of the industry remained unorganized and 
refused to bargain collectively. The operators argued that in all the labor 
disputes between 1924 and 1933 there was a loss of only nine to ten days 
per man per year and that at no time since 1922 had consumers been 
forced to go without coal as a result of a strike. (¢) Were the bituminous 
coal operators engaged in interstate commerce? The government showed 
that approximately eighty-five per cent of the coal was consumed in states 
other than those in which it was mined. The operators showed that 
forty-two per cent of the coal was sold locally, that many producers were 
engaged exclusively in local trade and that mining itself was a local proc- 
ess separable from the transportation of coal." 

The majority court alluded to these facts only incidentally. It defined 
interstate commerce as “intercourse for the purpose of trade’’ and held 
mining to be intercourse for the purposes of production rather than 
trade. Controversies over labor relations were local controversies over 
local ills. ‘Such effect as they may have upon commerce, however exten- 
sive it may be, is secondary and indirect.’"** The mandatory imposition 
of hours and wages by a contract between a majority of producers and 
a majority of labor representatives upon a dissentient minority was found 
to be an improper delegation of legislative authority to private persons to 
regulate the business of their competitors. This was deemed an intoler- 
able and unconstitutional interference with personal liberty and private 
property. 

West Coast Hotel Co. v. Parrish.—No factual brief was filed in this case. 
The majority court noted this, but held “there is no reason to doubt that 
the State of Washington has encountered the same social problem as 
elsewhere.’”"*? The Court revealed a thorough acquaintance with all data 
submitted through such briefs in former cases and with “recent economic 
experience.” 

We may take judicial notice of the unparalleled demands for relief which rose dur- 
ing the recent period of depression and still continue to an alarming extent despite the 
degree of economic recovery which has been achieved. It is unnecessary to cite official 


statistics to establish what is of common knowledge through the length and breadth 
of the land.” 


197 Briefs filed by amici curiae merely augmented the dispute with similar evidence. The 
briefs for the States of Ohio, Illinois, Pennsylvania, Washington, Kentucky and New Mexico 
raised the cry that they were helpless to regulate the industry in their separate jurisdictions, 
and needed the federal act to save their coal producers from disastrous competition. 

198 298 U.S. 238, 309 (1936). 


199 300 U.S. 379, 399 (1937). 2° Td. at 399. 
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Such statistics, however, had been before the court in the Morehead 
case and were again before it in the pending social security cases.” On 
the basis of such information, the Court interpreted the minimum wage 
law as an effort on the part of the community to avoid giving a subsidy 
to unconscionable employers. The other reasons for upholding the law 
as a reasonable exercise of police power it found in the minority opinions 
of the Adkins case. 

The enactment of the Fair Labor Standards Act of 1938 has presented 
a number of new issues with respect to the power of Congress to set 
minimum wages for both men and women in industries producing goods 
for interstate commerce. Although the personnel of the Supreme Court 
has recently been changed and the interstate commerce power of Congress 
has been broadly interpreted, these are merely auspicious circumstances 
for the consideration of the social implications of the new law. It may be 
relatively simple to demonstrate that the wage and hour law has a reason- 
able relationship to the health of male workers, the harmonious function- 
ing of industry and the general welfare of the community. Such a factual 
brief has been prepared for hours laws for men, and just as was done for 
the laws on women, the material may be revised to show the reasonable- 
ness of wage laws for men. It may be more difficult to demonstrate the 
proximate relationship between the regulation of wages and interstate 
commerce. The reasoning of the National Labor Relations Act cases may 
be relied upon in a factual showing of the interruptions to interstate com- 
merce due to industrial strife over wages. Far more strikes have been 
caused by disputes over wages than by struggles over the right to bargain 
collectively. The interstate ramifications of specific industries and the 
effect of stoppages in production upon interstate commerce can be pre- 
sented as graphically for wage arguments as they have been for bargain- 
ing disputes in the National Labor Relations Act cases. 

It is possible, however, that the occasion of the Fair Labor Standards 
Act before a liberal court may be taken to obtain a broader conception 


*t A discussion of the social security cases has been omitted from this article for want of 
space. In Carmichael v. Southern Coal & Coke Co., No. 724, Oct. Term 1936, 301 U.S. 495 
(1937), and Steward v. Davis, No. 837, Oct. Term 1936, 301 U.S. 548 (1937), briefs for the 
state of Alabama and the United States contained scholarly statements of the economics of 
unemployment and unemployment relief. They both expressly relied also upon the economic 
brief submitted in Chamberlin v. Andrews, Cases No. 49, 50, 64, Oct. Term 1936, 299 U.S. 
515 (1936) in which the Supreme Court affirmed per curiam the state court decision upholding 
the New York Unemployment Compensation Act. Economic data on old age dependency and 
annuities were presented in Railroad Retirement Board v. Alton R. Co., Case No. 566, Oct. 
Term 1934, 295 U.S. 330 (1935) and in Helvering v. Davis, Case No. 910, Oct. Term 1936, 
301 U.S. 619 (1937). 
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of the commerce power of Congress. At least with respect to the ship- 
ment of goods and the transmission of information in the channels of 
interstate commerce, it may be argued that the power of Congress is 
plenary so that the physical shipment or transmission may be prohibited 
on the basis of any standard deemed reasonably related to the public wel- 
fare. That standard may be local or international, a matter of produc- 
tion or a matter of trade, a quality of the goods transported or an in- 
tangible public policy; it need not bear any causal relationship to inter- 
state commerce as long as it is applied only in the realm of interstate com- 
merce. To maintain such an interpretation of the commerce power of 
Congress, it may be helpful to present factual material on the “economic 
conditions which have supervened’”’” since the adoption of the constitu- 
tion and the formulation of the early judicial decisions on the commerce 
power. Those conditions include the increasing interdependence of the 
various parts of our country, the increasing unity of certain aspects of 
our economy, the increasing tendency of business to form interstate com- 
binations and the increasing federal assumption of the burdens of “local” 
relief, social security, employment, rural rehabilitation, and the conserva- 
tion of natural resources. It may be that those conditions have been in 
existence for some time, but the realization of them has “‘supervened” 
the consciousness of our people only recently. The liberal Supreme Court 
may take judicial notice of such data if they are presented fully enough 
to appear to be common knowledge or if they are revealed to be the factors 
that Congress reasonably considered in the enactment of the Fair Labor 
Standards Act. On the basis of such data, the Supreme Court may uphold 
the Act and propound the plenary power of Congress over interstate 
commerce. 

This review of the use of economic data in labor cases has been limited 
to the briefs and recorded arguments before the United States Supreme 
Court and has been confined to civil actions and substantive or jurisdic- 
tional issues. It may well be that in criminal cases or cases involving 
procedural matters economic data may have less utility. It is not true, 
however, that the usefulness of such data is confined to cases at the level 
of the Supreme Court or to appellate briefs. In the Carter Coal Co. case, 
the essential facts were alleged in the initial pleading. In the National 
Labor Relations Act cases, the economic data were presented at the first 
administrative hearing. In the Muller case, the interpretative material 
was presented for the first time before the Supreme Court merely because 


202 West Coast Hotel Co. v. Parrish, 300 U.S. 379, 390 (1937). 
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the case arose on demurrer. In order to take advantage of the protective 
presumptions that accompany the findings of the lower courts, it would 
appear to be prudent to introduce economic data at the earliest possible 
moment. 

The form in which economic data have been presented has varied. 
The Brandeis-Frankfurter-Goldmark briefs were factual briefs appended 
to legal briefs and this dual form has been adopted by many attorneys. 
The National Labor Relations Board briefs, however, integrated the eco- 
nomic data into the legal argument in one brief. This has been the most 
common form since most briefs have not had enough economic data for 
separate treatment. The Carter Coal Co. briefs had both a special section 
devoted to the facual defense and an admixture of economic data with 
the legal material. The relative merits of these forms depend probably 
upon the assimilability of the economic data in the legal argument. 

The nature of the economic data introduced has also varied widely. 
It has grown in complexity from the simple references to common knowl- 
edge in the Holden case to the great compilation of world experience in 
the Muller case. It has risen in authority from the few industry mono- 
graphs in the Lochner case to the many government and scientific research 
reports in the Carter Coal Co. case. It has ranged in formidability from 
the unsupported assertions of fact in the Senn case to the elaborately 
documented argumentation in the Jones and Laughlin case. From the 
time of the early labor cases at the end of the last century to the present 
time, economic research, particularly in the field of labor problems, has 
expanded tremendously and this development has been reflected in the 
economic data used in labor cases. 

The effect of the economic data reported above is most difficult to 
appraise. For want of a device to read the minds of judges, it is impossible 
to declare dogmatically that certain data were responsible for certain de- 
cisions. The Supreme Court opinions bear many grateful acknowledg- 
ments of the economic data submitted and it seems certain that no 
cause has been penalized for the introduction of such data whereas 
many causes have been helped. In those cases above in which one 
party used economic data and the other failed to or used it only inci- 
dentally, victory went to the former sixteen”? times and to the latter 

**3 Coronado Coal Co. v. United Mine Workers, 268 U.S. 295 (1925); Muller v. Oregon, 
208 U.S. 412 (1908); Lochner v. New York, 198 U.S. 45 (1905); Hawley v. Walker, 232 U.S. 
718 (1914); Miller v. Wilson, 236 U.S. 373 (1915); Bosley v. McLaughlin, 236 U.S. 385 (1915); 


Senn v. Tile Layers Protective Union, 301 U.S. 468 (1937); New Negro Alliance v. Sanitary 
Grocery Co., 303 U.S. 552 (1938); N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1 
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only three**‘ times. This may have been sheer coincidence, but it strongly 
suggests a causal relationship. A more intimate examination of the 
record corroborates the conclusion that the use of economic data has been 
effective in labor cases. 

The use of economic data seems well assured for the future. As long 
as courts seek the reasonableness of legislation in a changing economic 
order, as long as laws require an effect upon interstate commerce or as 
long as attorneys must prove an intent to accomplish an economic ob- 
jective, there will remain a need for economic data. 


(1937); N-L.R.B. v. Fruehauf Trailer Co., 301 U.S. 49 (1937); N.L.R.B. v. Friedman-Harry 
Marks Clothing Co., 301 U.S. 58 (1937); Washington, Virginia & Maryland Coach Co. v. 
N.L.R.B., 301 U.S. 142 (1937); Associated Press v. N.L.R.B., 301 U.S. 103 (1937); Consoli- 
dated Edison Co. v. N.L.R.B., 304 U.S. 555 (1939); Santa Cruz Fruit Packing Co. v. 
N.L.R.B., 303 U.S. 453 (1938); Bailey v. Drexel Furniture Co., 259 U.S. 20 (1922). 

2% Adkins v. Children’s Hospital, 261 U.S. 525 (1923); Morehead v. People ex rel. Tipaldo, 
298 U.S. 238 (1935); Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 













ENFORCEMENT OF RIGHTS UNDER COLLEC- 
TIVE BARGAINING AGREEMENTS 


MARSHALL A. Prpin* 


ANY of the recent judicial opinions on labor matters involve 
issues concerning union recognition and the right to bargain 
collectively.’ But a still larger and less explored field lies ahead, 

involving the administration of collective bargaining contracts after they 

are made. In industries in which collective bargaining is firmly estab- 
lished, the principal problem of both the management and the union is to 
eliminate disputes arising out of the interpretation and application of the 
contracts arrived at by collective bargaining. These disputes are called 

grievances. ‘The name describes their nature and yet belies their im- 

portance. 

Any personnel executive will tell you that the most important factor in 
maintaining a satisfactory morale among employees is to prevent the in- 
dividual employee from feeling that an injustice has been done him. Such 
a feeling is a festering sore which increases in pain and spreads with the 
lack of attention. Now that employees have collective bargaining con- 
tracts, they are conscious, and jealous as well, of their rights thereunder. 
From the management’s viewpoint the problem of grievances is or should 
be No. 1 on its industrial relations program. 

Labor leaders will tell you that they must constantly watch minor 
supervisory employees and often the major executives in order to prevent 
violations of the contract. These violations would in time destroy the 
efficacy of the contract. The rights so dearly won may be easily dis- 
sipated. The closest contact that a union has with the individual member 
is through the handling of his grievance. This is a day-to-day matter and 
often is reflected in the amount of the individual’s pay check. Prompt 
prosecution of a grievance by the union makes the aggrieved employee a 
loyal member and brings in new adherents. 

The first thing, of course, is a plan for progressive steps of conference 

* Member of the Illinois Bar. 


™N.L.R.B. v. Fansteel Metallurgical Corp., 59 S. Ct. 490 (1939) (sit down strike in effort 
to compel recognition of union); Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197 (1938) 
(competition between rival labor unions for recognition as bargaining agent); N.L.R.B. v. 
Columbian Enameling & Stamping Co., Inc., 59 S. Ct. sor (1939) (question as to what con- 
stituted refusal to bargain with union); N.L.R.B. v. Mackay Radio & Telegraph Co., 304 
U.S. 333 (1938) (strike in connection with negotiation of collective bargaining contract). 
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between the representatives of management and the union. But if negoti- 
ation fails to settle the matter satisfactorily, what then? It is with the 
“what then?” that we are concerned in this article. 


I. THE NATURE OF THE RIGHTS INVOLVED 


In considering the settlement of disputes under collective bargaining 
contracts, it is necessary to bear in mind the nature of the rights which 
are to be adjudicated. In this article, however, it is possible only to con- 
sider the general substantive aspects. 

The contracts, often referred to as craft agreements, are between the 
employer and the union. The early rulings were that the individual em- 
ployee could not secure relief from a breach of this agreement, but “these 
rulings have been left in the rear... .and the holdings now are.... 
that the rights secured by these contracts are the individual rights of the 
individual members of the union and may be enforced directly by the 
individual.”* Under any of three theories* these rights of the individual 
are contractual rights and in their essential aspects are no different from 
the rights under any contract. The terms of the craft agreement are avail- 
able to the non-union employee‘ as well as to the union member. 


? Yazoo & M.V.R. Co. v. Sideboard, 161 Miss. 4, 13, 133 So. 669, 671 (1931). Cf. Lang- 
made v. Olean Brewing Co., 137 App. Div. 355, 121 N.Y. Supp. 388 (1910) with Gulla v. 
Barton, 164 App. Div. 293, 149 N.Y. Supp. 952 (1914); and Hudson v. Cincinnati N.O. & 
T. Ry. Co., 152 Ky. 711, 154 S.W. 47 (1913), with Gregg v. Starks, 188 Ky. 834, 224 S.W. 
459 (1920); Piercy v. Louisville & N. Ry. Co., 198 Ky. 477, 248 S.W. 1042 (1923); and ¢. 
Snow Iron Works v. Chadwick, 227 Mass. 382, 116 N.E. 801 (1917) with Whiting Milk Co. 
v. Grondin, 282 Mass. 41, 184 N.E. 379 (1933). 


3 The earliest theory in point of time is that the craft agreement creates a custom or “‘rule 
of the industry”’ and until abrogated becomes a part of the contract of employment. Yazoo & 
M.V.R. Co. v. Webb, 64 F. (2d) go2 (C.C.A. sth 1933); McCoy v. St. Joseph Belt Ry. Co., 
229 Mo. App. 506, 77 S.W. (2d) 175 (1934); Rentschler v. Missouri Pacific R. Co., 126 Neb. 
493, 498, 253 N.W. 694, 697 (1934); Whiting Milk Co. v. Grondin, 282 Mass. 41, 184 N.E. 
379 (1933). The second theory regards the union as agent of the employees. Thus, the craft 
agreement becomes a direct contract between the employer and his employees. Gregg v. 
Starks, 188 Ky. 834, 224 S.W. 459 (1920); Piercy v. Louisville & N. Ry. Co., 198 Ky. 477; 
248 S.W. 1042 (1923). The theory now most generally accepted regards the craft agreement 
as a third party beneficiary contract between the union and the employer for the benefit of the 
individual employees. Dierschow v. West Suburban Dairies Inc., 276 Ill. App. 355 (1934); 
H. Blum & Co. v. Landau, 23 Ohio App. 426, 155 N.E. 154 (1926); Gulla v. Barton, 164 
App. Div. 293, 149 N.Y. Supp. 952 (1914); Yazoo & M.V.R. Co. v. Sideboard, 161 Miss. 4, 133 
So. 669 (1913); Rentschler v. Missouri Pacific R. Co., 126 Neb. 493, 253 N.W. 694 (1934); 
Piercy v. Louisville & N. Ry. Co., 198 Ky. 477, 248 S.W. 1042 (1923); Gleason v. Thomas, 117 
W.Va. 550, 186 S.E. 304 (1936); Grand Internat’] Brotherhood of Locomotive Engineers v. 
Mills, 43 Ariz. 379, 31 P. (ad) 971 (1934). 

4 Yazoo & M.V.R. Co. v. Sideboard, 161 Miss. 4, 133 So. 669 (1931); Yazoo & M.V.R. 


Co. v. Webb, 64 F. (2d) go2 (C.C.A. sth 1933); Gregg v. Starks, 188 Ky. 834, 224 S.W. 459 
(1920). 
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On the expiration of the contract the union may negotiate a new one 
with different terms, or, if the right is reserved in the contract, may by 
joint agreement with the employer modify the provisions of the contract 
during the term. To this extent the rights of the individual employee may 
be changed. However, in the absence of actual change in the terms of the 
agreement, the union may not waive the rights under the agreement of 
any employee or group of employees.’ This is no different from the re- 
strictions placed on the original contracting parties to any third party 
beneficiary contract as regards the rights of the beneficiary under the 
contract.® 

That the employment under the craft agreement is one at will, or that 
such agreement may be changed at some future time,’ is no bar to relief. 
So long as the employee continues to work and the craft agreement is in 
effect, he is entitled to his rights under the contract. 

Complaints under collective bargaining contracts generally concern dis- 
putes regarding seniority rights, reimbursement for overtime and wage 
increases for certain specified work. Wrongful discharge or discipline of 
an employee, contrary to the terms of the craft agreement, is another 
source of grievances. In essence the claim is one for the breach of con- 
tract. 

Il. THE REMEDIES AVAILABLE 

Since continuity of employment is the desired objective of collective 
bargaining, the problem is to find a method of settling these disputes 
without interruption of work. But it is equally obvious that when nego- 
tiations fail the employee must have an effective method of redress for 
violations of his rights under the craft agreement. As all lawyers know, 


the practical value of a right is no greater than the available methods of 
enforcement. 





5 Yazoo & M.V.R. Co. v. Sideboard, 161 Miss. 4, 133 So. 669 (1931); Yazoo & M.V.R. Co. 
v. Webb, 64 F. (2d) go2 (C.C.A. sth 1933); Gregg v. Starks, 188 Ky. 834, 224 S.W. 459 (1920); 
Piercy v. Louisville & N. Ry. Co., 198 Ky. 477, 248 S.W. 459 (1923); Gleason v. Thomas, 117 
W.Va. 550, 186 S.E. 304 (1936); Grand Internat’! Brotherhood of Locomotive Engineers v. 
Mills, 43 Ariz. 379, 31 P. (2d) 971 (1934); McCoy v. St. Joseph Belt Ry. Co., 229 Mo. App. 
506, 77 S.W. (2d) 175 (1934). The effect of the holding of Evans v. Johnston (Ill. App. Ct., 
First Dist., Third Div., No. 39978, pending on petition for leave to appeal to Supreme Court) 
is contrary to the weight, if not the unanimity, of authority elsewhere, unless the case can be 
distinguished on the ground that it relied on authority to the union from a provision of the 
particular contract involved. 

® Hartman v. Pistorius, 248 Ill. 568, 572, 94 N.E. 131, 133 (1911). 

7 McCoy v. St. Joseph Belt Ry. Co., 229 Mo. App. 505, 77 S.W. (2d) 175 (1934); Grand 
Internat’! Brotherhood of Locomotive Engineers v. Mills, 43 Ariz. 379, 31 P. (2d) 971 (1934); 
Truax v. Raich, 239 U.S. 33 (1915); McGlohn v. Gulf & S.I.R., 179 Miss. 396, 174 So. 250 
(1937); Cross Mountain Coal Co. v. Ault, 157 Tenn. 461, 9 S.W. (2d) 692 (1928). 
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a) Boards set up by agreement.—Some agreements require the parties, 
on failure to reach a settlement, to submit their dispute to a neutral out- 
sider, whose award is usually made final. Very often, however, provisions 
are made for submission of the dispute to a board, generally made up of 
an equal number of representatives of the employer and the union, with a 
stipulation requiring submission to a neutral third party issues on which 
the board is equally divided. The members of the board are for the most 
part laymen and not lawyers, chosen for their familarity with the industry 
and its labor problems. The decision of the board is often made final; 
sometimes it is merely advisory. Frequently the decisions of the board, 
especially those of the adjustment boards set up under the Railway Labor 
Act,® are printed in full and serve as guiding precedents for the board.° 

Generally the bi-partisan composition of the board assures the indi- 
vidual employee that his rights will not be ignored. However, if the em- 
ployee claims that his rights under the contract have been infringed by 
the joint action of the employer and the union, his cause is determined by 
a board made up entirely of his opponents. And far more precarious is the 
position of a complainant who is not a member of the union! 

At this point it might be relevant to inquire to what extent the ex- 
istence of these boards affects the individual employee’s right to resort to 
the courts."® Generally, it would seem that the propriety of judicial relief 
at any particular stage of the controversy may depend upon the source of 
the board’s authority and upon the extent to which the remedial provi- 
sions of the agreement are tied up with the right sought to be enforced. 
Thus if the board is set up by the craft agreement itself, prior recourse 
must be had to the board before instituting suit in the courts. This is on 
the theory that as the agreement creating the right sought to be enforced 


§ 48 Stat. 1193 (1934), 45 U.S.C.A. § 153, Second (Supp. 1938). 

* Cf. the English practice under which the decisions of the Industrial Court are not binding 
upon the parties unless expressly so agreed at the time the particular dispute is submitted for 
adjudication, and, in order to prevent establishing precedent, no written opinion is rendered. 
See Report of the Comm’n on Industrial Relations in Great Britain (United States, Dept. of 
Labor, 1938). 

t° A distinction is to be made between a complaint which involves a violation of provisions 
of the craft agreement and one which involves an alleged violation by the union of its laws. 
We are here concerned with the former and not the latter. In the latter event the employee, 
if he is a member of the union, must first exhaust his remedies within the union. This is in 
accord with the general principle that the courts will not interfere with the internal working 
of a voluntary unincorporated association until the member has exhausted his remedies within 
the association. Engel v. Walsh, 258 Ill. 98, 105, 101 N.E. 222, 224 (1913); Henry v. Twichell, 
286 Mass. 106, 117, 189 N.E. 593, 598 (1934). This does not apply to a non-union member as 
recourse within the tribunals is not available to him. Fairbanks v. McDonald, 219 Mass. 291, 
298, 106 N.E. 1000, 1001 (1914). 
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also provides a remedy and as all provisions of the agreement are to be 
read together, the right is not only created by one provision of the agree- 
ment, but is also limited by the other provision for appeal. The provision 
for appeal to the board is part of the right itself." 

The result is otherwise if, as is the case with most of the agreements for 
the operating employees of the railroads, the method of appeal to the 
board is provided in an agreement other than the one governing wages 
and working conditions. As the right sought to be enforced does not arise 
under the document creating the method of appeal, the latter is not a part 
of the right itself. However, if the employee is a member of the union he 
is held to have contracted through the union to submit his disputes to the 
board and must do so before resorting to court. But if he is not a member 
of the union, the employee is not required to submit to the board and may 
institute independent judicial proceedings." 

Often the right given under the craft agreement is a conditional one. 
For instance, it is sometimes provided in the collective bargaining agree- 
ment that if an employee is discharged, he shall, on his request, be given a 
hearing before certain representatives of the employer or before a board, 
and that if on such hearing the employee is sustained, he shall be re- 
instated and paid the wages lost. Unless he shows that his claim was sus- 
tained at such a hearing, the employee is not entitled to reinstatement." 

If the decisions of the board are final and binding, a serious problem is 
presented to the individual employee. These agreements do not provide 
for judicial review and in fact it is not seen how the parties by agreement 
could create such appeal if they wished. Consequently, if the individual 
employee is required to submit his dispute to the board, and if the provi- 
sion for finality of the board’s decision is effective, the employee would be 
deprived of a judicial review of his rights under the craft agreement. But 
the general rule in many, if not most, states is that as a matter of public 
policy parties to a contract cannot deprive a court of its jurisdiction over 
at least the legal aspects of a dispute by providing in advance that all 
disputes arising under the contract shall be submitted to arbitration on 
all phases of the dispute. For example, parties may provide for arbitra- 

™ Reed v. St. Louis S. W. R. Co., 95 S.W. (2d) 887 (Mo. App. 1936); St. Louis B. & M. 


Ry. Co. v. Booker, 5 S.W. (2d) 856 (Tex. Civ. App. 1936); Wyatt v. Kansas City Southern 
Ry. Co., ror S.W. (2d) 1082 (Tex. Civ. App. 1937). 


Bell v. Western Ry. Co., 228 Ala. 328, 153 So. 434 (1934). 

"3 Panhandle & S. F. Ry. Co. v. Curtis, 245 S.W. 781 (Tex. Civ. App. 1922); Youmans v. 
Charleston & W. C. Ry. Co., 175 S.C. 99, 178 S.E. 671 (1935). 

4 Cousins v. Pullman Co., 72 S.W. (2d) 356 (Tex. Civ. App. 1934); Harrison v. Pullman 
Co., 68 F. (ad) 826 (C.C.A. 8th 1934). 
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tion as to the amount of the loss under an insurance policy, but not as to 
the company’s liability under such a policy.** The same rule has been ap- 
plied to provisions for settling disputes under a craft agreement." Under 
this rule some courts, though requiring exhaustion of the remedies pro- 
vided in the contract, have held ineffective the provision that the decision 
so given was final and binding."’ 

It might be noticed in passing that the Railway Labor Act of 1934 pro- 
vides that the railroad, and the union representing any class of employees, 
may set up a system of adjustment boards for the settlement of disputes 
arising under a collective agreement."* The finality of the award rendered 
by the board of adjustment has been sustained on the ground that the Act 
has changed the earlier public policy;® but some courts have apparently 
not accepted this view.?° 

b) Judicial relief —Assuming that there is no provision for a board to 
settle disputes under the craft agreement, or that prior recourse to the 
board is not required, or, if required, has been satisfied and that sub- 
sequent judicial suit is consequently not precluded, there still remains the 
question of whether the courts will enforce the individual employee’s 
rights under the craft agreement. On the assumption that all obstacles to 
resort to the court have been removed, we proceed to consider judicial 
relief. 

If there has been an invasion of his rights under the contract between 
his employer and the union, the individual may sue in an action at law and 
recover damages from his employer.” If the union has participated in and 
induced this breach on the part of the employer, the former should also be 
liable in damages under the doctrine of Lumley v. Gye.” 

Equitable relief is of importance when the individual employee’s 
seniority is involved or when he has been discharged contrary to the pro- 
visions of a craft agreement which provides that discharge shall not be 
made without cause, or without hearing, or both. It is of very practical 
importance to the employee whether he must sue periodically for dam- 

*s Supreme Council of Order of Chosen Friends v. Forsinger, 125 Ind. 52, 25 N.E. 129 
(1890); Niagara Fire Insurance Co. v. Bishop, 154 Ill. 9, 16, 39 N.E. 1102, 1104 (1894). 

© Rentschler v. Missouri Pacific R. Co., 126 Neb. 493, 253 N.W. 694 (1934). 

17 Supreme Council of Order of Chosen Friends v. Forsinger, 125 Ind. 52, 25 N.E. 129 
(1890). 

*8 48 Stat. 1193 (1934), 45 U.S.C.A. § 153, Second (Supp. 1938). 

+9 Bell v. Western Ry., 228 Ala. 328, 153 So. 434 (1934). 

2° Rentschler v. Missouri Pacific R. Co., 126 Neb. 493, 253 N.W. 694 (1934). 

2 See cases cited in notes 5, 6, and 14 supra. 

2 E. & B. 216 (1853). 
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ages or whether he can compel observance of his rights. The amount re- 
coverable in a suit for damages by an individual employee might often be 
small as compared with the cost of litigation. The employer knows this, 
and, if the employee is always compelled to resort to an action at law, he 
can very often be deprived of his rights. On the other hand, a large num- 
ber of interested employees may join in a suit for injunction or other 
equitable relief. 

Two questions are presented in considering equitable relief. The first is 
whether the employee’s right is one that equity will enforce; the second 
concerns the problem of enforcing personal service contracts. 

Many of the earlier cases, by way of dicta, expressed doubt as to 
whether seniority was a property right which equity could enforce. The 
cases, other than those considered later under the question of personal 
service, denied relief because of failure to join necessary parties,” or be- 
cause of failure to exhaust remedies within the union.*4 Some courts de- 
nied relief because the action taken was in accord with laws of the union 
and did not violate the craft agreement,”5 or because of technical errors in 
connection with the appeal.” 

Aware that the legal concept of property rights has broadened with the 
changes in our economic and industrial system,?’ the courts have recog- 
nized that “the right to work ....is as much property as the more“ 
obvious forms of goods and merchandise, stocks and bonds’”* and that 
“destroying the means of acquiring wealth is the same as destroying the 
wealth itself.’’® Consequently they have held that “the right to earn a 
livelihood ....should.... be entitled to protection” by a court of, 
equity in the same manner as other property rights.*° 

Seniority represents in the highest degree the right to work. By senior- 
ity the oldest man in point of service (ability and fitness for the job being 

23 McMurray v. Brotherhood of Railroad Trainmen, 50 F. (2d) 968 (D.C. Pa. 1931). 


4 Burger v. McCarthy, 84 W.Va. 697, roo S.E. 492 (1919); Shaup v. Grand Internat’! 
Brotherhood of Locomotive Engineers, 223 Ala. 202, 135 So, 327 (1931). 


*sShaup v. Grand Internat’] Brotherhood of Locomotive Engineers, 223 Ala. 202, 135 
So. 327 (1931); Donovan v. Travers, 285 Mass. 167, 188 N.E. 705 (1934); Aulich v. Craigmyle, 
248 Ky. 676, 59 S.W. (2d) 560 (1933). 

* Hunt v. Dunlap, 248 S.W. 760 (Tex. Civ. App. 1923). 

*7 Grand Internat’] Brotherhood of Locomotive Engineers v. Mills, 43 Ariz. 379, 31 P. 
(ad) 971 (1934). 

+8 Bogni v. Perotti, 224 Mass. 152, 154, 112 N.E. 853, 855 (1916). 

*9 Grand Internat’] Brotherhood of Locomotive Engineers v. Mills, 43 Ariz. 379, 31 P. 
(2d) 971 (1934). 


3° Truax v. Raich, 239 U.S. 33, 38 (1915); Ledford v. Chicago M., St. P. & P. R. Co., 
298 Ill. App. 298, 311-12 (1939). 
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sufficient) is given the choice of jobs, is the first promoted within the range 
of jobs subject to seniority, and is the last laid off. It proceeds so on down 
the line to the youngest in point of service. Seniority is more than merely 
the right to work; it is the best kind of unemployment insurance. It as- 
sures the man that the longer he works the more certain it is that he will 
retain his job at a wage greater than the small amount available as 
unemployment compensation. Seniority is no less a property right and 
entitled to equitable protection because it is subject to modification by 
changing the craft agreement by which it was created or because the 
employee is subject to discharge and is not required by the craft agree- 
ment to continue to work for the employer.* 

Other bases of sustaining equity jurisdiction under the orthodox prop- 
erty doctrine have been suggested. One of the earlier cases, though ex- 
pressing by dictum its doubt as to seniority being a vested property right, 
conceded that “such rights (seniority) are closely akin to one’s ‘calling,’ 
and that an unlawful invasion or interference therewith would constitute 
a wrong of which the courts would take cognizance.’’ In Illinois, one’s 
profession is a property right which is entitled to equitable protection.** 
In many respects seniority is a greater protection to the employee than a 
license is to the professional man. The latter prevents competition only 
from those not admitted to the profession. The former protects the em- 
ployee not only against the man not within the seniority district but also 
from the younger men in the same district. 

While the rights of A against B under a contract are customarily con- 
sidered as personal and not property rights, the contract status between 
A and B as against an outsider, C, is the property of both A and B.** If C 
induces either A or B to breach the contract or otherwise interferes with 
the contractual relations of A and B, even though such action does not 
involve a breach of contract, as where an employment at will is ter- 
minated, the courts of equity will grant relief.*5 If the union induces the 
employer to take such action as will cause a breach by the employer of the 
individual employee’s rights under the collective bargaining contract, 


3* See cases collected in note 7. 

3? Shaup v. Grand Internat’! Brotherhood of Locomotive Engineers, 223 Ala. 202, 135 So. 
327 (1931). 

33 Kalman v. Walsh, 355 Ill. 341, 346, 189 N.E. 315, 317 (1934). 

34 Doremus v. Hennessy, 176 Ill. 608, 619 (1898); Sorenson v. Chevrolet Motor Co., 171 
Minn. 260, 214 N.W. 754 (1927). 

35 Wilson v. Hey, 232 Ill. 389, 83 N.E. 928 (1908); Carpenter’s Union v. Citizens’ Com- 
mittee, 333 Ill. 225, 164 N.E. 393 (1928); Doremus v. Hennessy, 176 Ill. 608 (1898); London 
Guarantee Co. v. Horn, 206 Ill. 493, 69 N.E. 526 (1903). 
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there has been an invasion by the union of the contract status between the 
employer and the employee. The injured employee is entitled to an in- 
junction restraining the union from so inducing the employer. Seniority, 
therefore, is a right, call it property or what you please, of such a nature as 
equity will protect.*° 

In other cases equitable relief has been granted to the individual em- 
ployee in his seniority because of the inadequacy of his legal remedy.’ 
The men are arranged in order of their seniority, and this list is known as 
the seniority roster. If a number of men are displaced or misplaced on a 
seniority roster, it is later impossible to determine what job each of such 
men would have received but for the displacement or misplacement. No 
man can tell what jobs would have been open to him and which of these 
he would have selected until every man ahead of him on the roster has 
made his choice. Besides there are many elements other than the rate of 
pay which enter into an employee’s choice. An important consideration is 
the hours of work, i.e., whether a night or day or split shift, with the 
attendant factors of available hours of rest, pleasure, and association with 
friends. These are personal factors, and cannot be measured in terms of 
money damages. ‘The very fact that the contract itself provides rights of 
seniority where the pay is the same is evidence that such rights are con- 
sidered as of sufficient value to demand protection,” which only equity 
can give.%* 

Only three cases have been found which hold that equity will not grant 
relief for violations of seniority rights.*° These cases rest on the ground 
that the contracts involve personal service and that the court will not 
decree performance of such a contract and will not interfere in the em- 
ployer’s business. 

It is quite generally held that since an employer cannot specifically 
compel an employee to work for him, the courts will not compel the em- 
ployer to rehire an employee who has been discharged in violation of his 
contract of employment. This rule is generally followed where the em- 

36 Nord v. Griffin, 86 F. (2d) 481 (C.C.A. 7th 1936) cert. denied 300 U.S. 673 (1937); Gleason 
v. Thomas, 117 W.Va. 550, 186 S.E. 304 (1936); Grand Internat’! Brotherhood of Locomotive 
Engineers v. Mills, 43 Ariz. 379, 31 P. (2d) 971 (1934); Crisler v. Crum, 115 Neb. 375, 213 
N.W. 366 (1927); Piercy-v. L. & N. Ry. Co., 198 Ky. 477, 248 S.W. 1042 (1923). 

37 Gregg v. Starks, 188 Ky. 834, 224 S.W. 459 (1920); Grand Internat’! Brotherhood of 


Locomotive Engineers v. Mills, 43 Ariz. 379, 31 P. (2d) 971 (1934); Nord v. Griffin, 86 F. 
(2d) 481 (C.C.A. 7th 1936) cert. denied 300 U.S. 673 (1937). 


38 Gregg v. Starks, 188 Ky. 834, 224 S.W. 459 (1920). 
39 Chambers v. Davis, 128 Miss. 613, 91 So. 346 (1922); Mosshamer v. Wabash Ry. Co., 


221 Mich. 407, 191 N.W. 210 (1922); Ryan v. New York Central R. Co., 267 Mich. 202, 255 
N.W. 365 (1934). 
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ployee has been actually discharged contrary to the provisions of a collec- 
tive bargaining agreement.*° But a distinctly different situation is pre- 
sented where the employee has not been discharged, but continues in his 
employment. In such a case the employee merely demands the terms of 
the craft agreement be carried out so long as he is employed. This distinc- 
tion has been observed not only by the courts in granting relief in seniority 
cases,“ but also in other types of cases. For instance, while employees 
cannot be enjoined individually or collectively from ceasing to work or 
from striking, the union and its officials may be enjoined from calling a 
strike in violation of the trade agreement.* Outside persons may be pre- 
vented from interfering with the employer-employee relationship; and the 
employer may be enjoined from breaking his contract with the union. 
This distinction was overlooked by the Michigan court and rejected by 
the majority of the court in the Mississippi case.** These cases, however, 
represent a decided minority, and courts have generally granted equitable 
relief in a proper case.*s 

Some recent cases have indicated a basis for equitable relief even in case 
of discharge. In California a musician’s union successfully enjoined cer- 
tain theaters from operating talking pictures without an orchestra con- 
trary to the agreement with the union.** The court granted relief on the 
ground that an employer could enjoin a union from calling a strike in vio- 
lation of its contract. The Texas Court of Civil Appeals, following the 


California decision, restrained the defendants from employing non-union 
labor contrary to a closed shop agreement with the plaintiff union.‘? Both 
of these cases emphasized that the very nature of collective bargaining 
contracts, by which the employer is not bound to hire and the employees 
are not bound to work, requires equitable relief. “While recognizing fully 


4° Beatty v. C. B. & Q. R. Co., 49 Wyo. 22, 52 P. (2d) 404 (1935). 

4* Gleason v. Thomas, 117 W.Va. 550, 186 S.E. 304 (1936); Grand Internat’] Brotherhood 
of Locomotive Engineers v. Mills, 43 Ariz. 379, 31 P. (2d) 971 (1934); see dissenting opinion 
in Chambers v. Davis, 128 Miss. 613, 91 So. 346 (1922); Ledford v. Chicago M. St. P. & P. 
R. Co., 298 Ill. App. 298, 308, 309 (1939). 

4? Preble v. Architectural Iron Workers’ Union, 260 Ill. App. 435 (1931). 

43 Weber v. Nasser, 286 P. 1074 (Cal. App. 1930); Harper v. Local Union No. 520, 48 S.W. 
(2d) 1033 (Tex. Civ. App. 1932). 

44 See dissenting opinion in Chambers v. Davis, 128 Miss. 613, 91 So. 346 (1922). 

48 Weber v. Nasser, 286 P. 1074 (Cal. App. 1930); Grand Internat’! Brotherhood of Loco- 
motive Engineers v. Mills, 43 Ariz. 379, 31 P. (2d) 971 (1934); Harper v. Local Union No. 520, 
48 S.W. (2d) 1033 (Tex. Civ. App. 1932) (specifically approves Weber v. Nasser). 

# Weber v. Nasser, 286 P. 1074 (Cal. App. 1930). 


47 Harper v. Local Union No. 520, 48 S.W. (2d) 1033 (Tex. Civ. App. 1932). 
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the general rules under which an injunction is denied to enforce a contract 
for personal service,’ the California court held “that the law keeps pace 
with the requirements of justice, and . . . . none of these principles are ap- 
plicable to contracts of the character’’ of collective bargaining agreements 
“as the facts are so extraordinary as to require injunctive relief if a 
plaintiff is to have any protection in his contract rights 

analysis a similar result may be reached in Illinois since the Illinois court 
has held that a union will be enjoined from calling a strike in breach of its 
contract,“* and that an employer’s association will be restrained from 
seeking to have prospective employers refuse to hire union labor.*? 

Does it follow from the above discussion that an individual employee 
who has been discharged can enjoin the employer from putting anyone 
else in the position to which the plaintiff employee is entitled by seniority 
or otherwise? If so, the employer probably will rehire the plaintiff rather 
than leave the job vacant, just as the theater owners probably hired the 
orchestra rather than not show talking pictures or the employer in the 
Texas case hired union men rather than shut down his plant for lack of 
workmen. 

Furthermore, will a court insist, as it did in Lumley v. Wagner’ that 
there be an express agreement, or will the court imply an agreement not 
to place another in the position to which the plaintiff’s seniority entitles 
him? In addition, since in suits to enjoin an employee from working for 
another in breach of his contract, evidence of uniqueness of the employee’s 
services is required,* will a similar showing be required of an employee 
seeking to restrain an employer from placing another in such employee’s 
position? As to the last query, it might be said that it may not be so 
difficult to make such a showing. Many employees have devoted their 
lives to a particular line of work and, as a result, have become highly 
proficient therein and are entirely unqualified to fill jobs in other lines of 
work which command a corresponding wage. This is true, for instance, of 
railroad operating employees such as engineers, firemen, conductors, and 
other trainmen. However, these questions have not as yet been answered 
by the courts but should be kept in mind in connection with the problem 
of equitable relief under collective agreements. 

c) Legislative tribunal.—The trend in legislation has been to provide 
special tribunals to handle disputes arising out of the interpretation or ap- 


4 Preble v. Architectural Worker’s Union, 260 Ill. App. 435 (1931). 

«° Carpenter’s Union v. Citizens Committee, 333 Ill. 225, 164 N.E. 393 (1928). 

5° 1 De G. M. & G. 604 (1852); 5 Williston, Contracts §§ 1447-49 (rev. ed. 1937). 
5 5 Williston, op. cit. supra note 50, at § 1450. 
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plication of craft agreements. In England it is the Industrial Court and in 
Sweden it is the Labor Court.* In this country the pioneering has been 
done with the railroads through the National Railroad Adjustment Board 
under the Railway Labor Act.*? As the advance guard of further legisla- 
tion it is important to consider the organization, powers and procedure of 
this board and also the constitutional requirements which must be satis- 
fied in such a tribunal. 

The National Railroad Adjustment Board is made up of eighteen mem- 
bers selected by the carriers and eighteen by the labor organizations. 
Each member is compensated by the party he is to represent. The board 
is divided into four divisions, each division handling disputes for certain 
classes of employees. Decisions of the Adjustment Board are by majority 
vote of all members of the division. In the event of a deadlock or in- 
ability to get a majority vote, the division selects or, if it cannot agree, the 
Mediation Board selects a third party as referee to sit with the division 
and make an award. 

What was said previously of a non-union employee’s opportunities be- 
fore a board set up by agreement with equal employer and union rep- 
resentation applies nearly as well to the National Adjustment Board if the 
employee complains of the joint action of the carrier and the union. Al- 
though most if not all of the members are not representatives of the par- 
ticular carrier or union involved, these men have all had or may have 
trouble with an individual opposing or asserting his individual rights 
against the union and the employer. This is a practical aspect although 
no showing could be made to sustain a legal objection.** In contrast the 
membership of the Swedish Industrial Court contains not only several 
neutral parties but also at least one member who is trained in law and 
experienced in judicial procedure.*s 

The act provides that the board “‘shall give due notice of all hearings to 
the employee or employees and the carrier or carriers involved in any dis- 
pute.” The board, however, at first held that where a complaint was filed 
by the union that a member’s seniority entitled him to a certain job, the 
employee who was then occupying the job and who would be displaced if 
the petitioner succeeded was not entitled to notice. An award so ren- 
dered was promptly set aside by the court as violating due process.* 


52 Comm’n Report, note 9 supra. 


53 48 Stat. 1189 (1934), 45 U.S.C.A. § 153, First, (a), (g), (bh), (1), (n) (Supp. 1938). 
54 Cook v. Des Moines Union Ry. Co., 16 F. Supp. 810 (Iowa 1936). 

ss Comm’n Report, note 9 supra. 

8° Nord v. Griffin, 86 F. (2d) 481 (C.C.A. 7th 1936) cert. denied 300 U.S. 673 (1937). 
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The decisions of the board are final and binding on the parties, except 
that the railroad can secure judicial review by refusing to comply with the 
award. In such event the act provides that “any person for whose benefit 
such order was made” may file a petition in the United States district 
court to enforce the award. On such petition the same proceedings are had 
as in any civil suit, including the right to a jury,5’ except that the findings 
and order of the board are prima facie evidence of the facts therein stated. 
The district court is empowered under its rules governing actions at law 
to make such order and enter such judgment as is necessary to enforce or 
set aside the order of the board.** 

No appeal is given the carrier on its own initiative. It must wait for a 
petition for enforcement of the award to be filed. This has brought forth 
criticism from management on the ground that the unions often refuse to 
file a petition to enforce and instead use the threat of a strike as the means 
of enforcing the board’s award. In the meantime the management can do 
nothing to secure a judicial review, the pendency of which it is felt might 
have the practical effect of preventing a strike or threat of such action. 

If the award is against the petitioning employee, he is afforded no judi- 
cial review by the act. This is equally true of the employee who is ad- 
versely affected by the Board’s ruling in favor of a petitioning employee 
who claims that his seniority rights have been violated. The constitutional 
aspects of this problem are considered later. 

The last sentence in the paragraph relating to enforcement of the 
award’? reads: 


.... The district courts are empowered, under the rules of the court governing 
actions, to make such order and enter such judgements, by writ of mandamus or other- 
wise, as may be appropriate to enforce or set aside the order , . . . of the adjustment 
board. 

This sentence would seem, and at least one court has so interpreted it, 
to refer only to the petition to enforce the award.” Even if this sentence 
could be interpreted as affording an additional remedy which might be 
used to set aside the award, the only two common law remedies to review 
the orders of boards are prohibition and certiorari. As the Conformity Act 


57 Cook v. Des Moines Union Ry. Co. 16 F. Supp. 810 (Iowa 1936). 

$8 48 Stat. 1191 (1934), 45 U.S.C.A. § 153, First, (p) (Supp. 1938). In contrast with the 
fact that the decisions of the Adjustment Board are only prima facie evidence as to that 
board’s findings, the findings of the National Labor Relations Board as to the facts are con- 
clusive if there is substantial evidence in the record to support them. 49 Stat. 453 (1935), 29 
U.S.C.A. § 160 (e) (Supp. 1938). 

59 48 Stat. 1191 (1934), 45 U.S.C.A. § 153, First, (p) (Supp. 1938). 

6° Lane v. Union Terminal Co. 12 F. Supp. 204 (Tex. 1935). 
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is superseded by the new Federal Rules of Civil Procedure,® the situation 
is presented in which the federal courts are no longer bound by the state 
procedure and yet they have no independent body of judicial precedent 
of their own on these common law remedies. Rule 81 abolishes the writ 
of mandamus and permits the “relief heretofore available by mandamus” 
to be obtained by a motion. This apparently does not change the scope 
of the relief or review. No provision is made in the rules as to the writs of 
prohibition or certiorari. Until there are decisions by the federal courts, 
it can only be assumed that these courts will follow the general common 
law rule as to the scope of review afforded by these common law remedies. 
In such a case none of the remedies of mandamus, prohibition or certiorari 
would afford review of the merits of the controversy, either as to the law 
or the facts. 

Unlike an award of the National Railroad Adjustment Board, a deci- 
sion of the Labor Court of Sweden is final and binding without any appeal, 
while an award of the British Industrial Court is binding only if in the 
particular case the parties so agree in advance.®? Sweden prohibits strikes 
and lockouts over disputes as to the interpretation of, or enforcement of, 
rights under collective agreements and requires their submission to the 
Labor Court. In contrast, in seeking to avoid interruption of interstate 
commerce arising from similar disputes, the Congress of the United States 

6 48 Stat. 1064 (1934), 28 U.S.C.A. § 723b (Supp. 1938). The Federal Rules of Civil Pro- 


cedure are found in 1938 Supplement to 28 U.S.C.A. following Section 723c and commencing 
at page 100. 


® The writ of prohibition issues only to prevent a body from acting outside its jurisdiction 
and not to review the merits of the action of that body. People v. Circuit Court, 347 Ill. 34, 
179 N.E. 441 (1931). In some states, such as Indiana, the common law writ of certiorari does 
not exist, Ex parte Sherwood, 41 Ind. App. 642, 647, 84 N.E. 783, 785 (1908), and where it 
exists, as in Illinois, it generally lies only (1) where the inferior body has exceeded its jurisdic- 
tion or (2) where such body has not proceeded according to law. The second ground means 
that the court has not followed the form of proceeding legally applicable in such a case and 
does not authorize a review on the basis that the rulings of the inferior body were erroneous. 
People v. Lindblom, 182 Ill. 241, 55 N.E. 358 (1899). In determining whether the inferior tri- 
bunal had jurisdiction the court will review the jurisdictional facts, the evidence of which must 
be preserved. Carroll v. Houston, 341 Ill. 531, 173 N.E. 657 (1930); Funkhouser v. Coffin, 
301 Ill. 257, 133 N.E. 649 (1922). Because of certain statutory prerequisites to action by 
boards, the review of the question of jurisdiction may sometimes come very close to a review 
of the merits. For instance, if the statute permits the removal of a civil service employee only 
for cause, the existence of cause is a jurisdictional fact which must appear from the evidence 
preserved in the record. Funkhouser v. Coffin, 301 Ill. 257, 133 N.E. 649 (1922). But in the 
case of a dispute between an employee and his employer or between employees as to rights 
under collective bargaining agreements, the merits of such disputes involve no jurisdictional 
aspects by which a review of the merits can be secured through certiorari. That mandamus 
offers no relief see note go infra. 


*s Comm’n Report, note 9 supra. 
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has proceeded on the theory that such interruption can in large measure be 
eliminated by providing a tribunal to which the parties may resort, if they 
wish, without compelling them to do so. Submission remains voluntary. 
This was the underlying philosophy of the Transportation Act of 1920% 
and the Railway Labor Act of 1926,°5 and persists under its amended form 
of 1934; Congress changed the personnel and form of and procedure be- 
fore the Board and finally made the decisions of the board involving the 
interpretation and application of agreements binding and legally enforce- 
able. But at all times Congress kept to its original purpose that the ma- 
chinery of the act for the settlement of disputes should remain entirely 
voluntary.” 

This is no better emphasized than in the provisions of subparagraph (i) 
of Section 3.% It provides that disputes involving grievances or inter- 
pretation or application of agreements “shall be handled in the usual 
manner” up through the highest operating officer of the carrier authorized 
to handle such matters, but that, if no adjustment is reached, “‘the dis- 















































64 41 Stat. 469 (1920), 45 U.S.C.A. §§ 131, 146 (1928), repealed 44 Stat. 587 (1926), 45 
U.S.C.A. §§ 131-46 (Supp. 1938). 


6s 44 Stat. 577 (1926), 45 Mason’s U.S. Code, § 146 (1926). 
% 48 Stat. 1185 (1934), 45 U.S.C.A. §§ 151-64 (Supp. 1938). 


% The provisions of the Transportation Act of 1920 relating to the effort of the employer 
and employees to negotiate contracts and settle disputes were a mere declaration of policy 
and did not state an obligation. The same was true with respect to the right of employees to 
organize. Submission of disputes was voluntary and the decisions of the Labor Board were 
not enforceable by legal process but instead depended upon public opinion for their effect. 
Pennsylvania R. Co. v. United States Railroad Board, 261 U.S. 72 (1923); Pennsylvania R. 
System, etc. Federation v. Pennsylvania R. Co., 267 U.S. 203 (1925). In 1926 the Transporta- 
tion Act was repealed and the Railway Labor Act was passed. The Labor Board was abolished 
and provision made for adjustment boards to be set up by each carrier and its employees. The 
purpose of the act as disclosed by congressional debates, 67 Cong. Rec. 8810-11, 8815, 8881, 
9°44, 9051, 4504, 4523, 4569, 4651 (69th Cong. rst Sess. 1926), and its wording discloses 
a studied effort to keep the submission of disputes voluntary, although provision is made for 
the enforcement of arbitration awards to which the parties have voluntarily submitted. The 
employees are given the right to organize and to select representatives without interference 
but no duty is placed on the employer to deal with such representatives. Texas & N.O. R. 
Co. v. Brotherhood of Ry. and Steamship Clerks, 281 U.S. 548 (1930). Similar assertions (78 
Cong. Rec. 11713, 11715, 11814, 11253 (73d Cong. 2d Sess. 1934)) and provisions for volun- 
tary submission of disputes characterize the 1934 amendment which provided for a National 
Adjustment Board because many railroads had not set up their own boards by agreement 
with their employees, and because deadlocks had resulted in such boards as had been created. 
The decision of the Adjustment Board was made binding and provision made for its enforce- 
ment in the district courts. The carrier was not only prohibited from interfering with the 
organization of its employees but also required to treat with the representatives selected by a 
majority of the employees of any craft or class. Virginia Ry. Co. v. System Federation No. 
40, 300 U.S. 515 (1937). 


*8 48 Stat. 1189 (1934), 45 U.S.C.A. § 153, First, (i) (Supp. 1938). 
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putes may be referred” to the Adjustment Board by the parties or by 
either of them. In other words, while the parties are required to exhaust 
the methods of settlement by negotiation, they have the option either to 
submit the matter to the Adjustment Board, or to resort to the ordinary 
methods of strike or lockout. 

With the Railway Labor Act before us as a concrete example, let us 
consider the constitutional limitations which must be observed in setting 
up special tribunals to hear and decide these legal labor questions. 

So long as the demands of due process are met, a state may distribute 
its powers as it sees fit. In pursuance of this freedom it may, so far as 
concerns the federal Constitution, vest any board it wishes with judicial 
powers. As due process does not require the right of appeal, the state is 
not required to provide for judicial appeal from the decisions of such 
boards. It is not possible to consider in this article the requirements of 
the various state constitutions.’° 

On the other hand, when Congress creates boards to hear disputes aris- 
ing under industrial agreements, an entirely different situation is pre- 
sented. Congress cannot “withdraw from judicial cognizance any matter 
which, from its nature, is the subject of a suit at common law, or in 
equity, or admiralty.”’" As to such matters, however, Congress may pro- 
vide for the determination of the facts by a board just as by a master in 
chancery, referee or commissioner so long as the proper judicial review of 
questions of law and jurisdictional questions of fact is retained.” 

In this light what is the nature of the disputes which arise under craft 
agreements? They involve the contractual rights of the individual em- 
ployees. The rights are in that sense no different from those of a party 
under any other contract. Consequently, there can be no doubt that when 
these rights are involved we have a “matter, which from its nature, is the 
subject of a suit at common law, or in equity.” 

These rights are not created by Congress but arise by private contract 
between the parties. Congress has merely provided a forum for their en- 


6 Reetz v. Michigan, 188 U.S. sos (1903); Consolidated Rendering Co. v. Vermont, 207 
U.S. 541 (1907). 

7° For a comprehensive statement of the methods of judicial review from various boards 
of each state, see Appendix to Report of the Committee on Administrative Agencies and 
Tribunals of the Section on Judicial Administration of the American Bar Association, 63 
A.B.A. Rep. 623, 632 (1938). 

™ Den ex dem. Murray v. Hoboken Land & Improvement Co., 18 How. (U.S.) 272, 284 
(1855). 

7 Crowell v. Benson, 285 U.S. 22, 48 (1932). 





ENFORCEMENT OF COLLECTIVE AGREEMENTS 667 


forcement.’3 Contrasting illustrations are the enforcement of rights given 
by the National Labor Relations Act” or even by that part of the Railway 
Labor Act which provides for the right to organize and bargain collec- 
tively.?> The authority of Congress to set up boards to hear disputes in- 
volving violation of the craft agreement cannot rest on those cases which 
hold that where Congress has created a right it may, as part of the nature 
and extent of the right, provide for its enforcement and may make such 
method exclusive.’° 

Two other sources of Congressional power are the judicial power and 
the power over interstate commerce. Since the right sought to be enforced 
is created by private contract, the case does not arise under the laws of the 
United States. Only occasionally will there be diversity of citizenship. 
There is applicable none of the other classes of cases covered by the 
judicial power of the United States under Article 3, Section 2, Clause 1 of 
the federal Constitution. It is only in the class of cases covered by this 
provision that Congress may bestow jurisdiction on the federal courts 
under the judicial power.’?? Since Congress can give jurisdiction in mat- 
ters cognizable at common law or in equity to boards only as a fact finding 
adjunct of the federal courts, the congressional authority to establish 
these boards under the judicial power is limited to the extent to which it 
could create original jurisdiction in the federal courts. There is, therefore, 
no source of authority for such boards under the judicial power. 

The authority of Congress under the interstate commerce clause has 
been held to extend “to such regulations of the relations of rail carriers to 
their employees as are reasonably calculated to prevent the interruption 
of interstate commerce by strikes and their attendant disorders.’’’* With- 
in reasonable limits Congress may determine what is “reasonably cal- 
culated to prevent .. . . strikes.” Within this limitation Congress has in 
the railroad industry and may in other interstate industries establish such 
tribunals as will facilitate the settlement of disputes under craft agree- 


3 Malone v. Gardner, 62 F. (2d) 15 (C.C.A. 4th 1932); Parrish v. Chesapeake & Ohio Ry. 
Co., 62 F. (2d) 20 (C.C.A. 4th 1932). 

74 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (Supp. 1938); Myers v. Bethlehem Shipbuilding 
Corp., 303 U.S. 41 (1938). 

15 48 Stat. 1186 (1934), 45 U.S.C.A. § 152 (Supp. 1938). 

% See note 74 supra, and also Progressive Miners of America v. Peabody Coal Co., 75F. 
(2d) 460 (C.C.A. 7th 1935), aff’g Stanley v. Peabody Coal Co., 5 F. Supp. 612 (Ill. 1933). 

7 Hodgson and Thompson v. Bowerbank, 5 Cranch (U.S.) 303 (1809); Owings v. Nor- 
wood’s Lessee, 5 Cranch (U.S.) 344 (1809). 

* Virginia Ry. Co. v. System Federation No. 40, 300 U.S. 515 (1937). 





668 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ments thus promoting peaceful industrial relations and preventing inter- 
ruption to commerce. The authority to establish these boards for the trial 
of rights arising under the craft agreements comes from, but only from, the 
interstate commerce clause and within the limitations stated above. 

The next question which arises is: May Congress make the jurisdiction 
of such boards exclusive and remove the ordinary and otherwise existing 
judicial remedies at law or in equity? 

Again it is necessary to distinguish those cases in which it is held that 
Congress in creating a right may prescribe the exclusive remedy for its 
enforcement. In such a case the right is one that arises under the laws of 
the United States.” Since it is a case “to which the judicial power of the 
United States extends, Congress may rightfully vest exclusive jurisdiction 
in the federal courts 80 Since Congress has no power over disputes 
under craft agreements under its judicial power, it has no right under that 
power to make the jurisdiction of these boards exclusive. 

Once more we must turn to the interstate commerce clause. Here be- 
comes important the Supreme Court’s limitation of the authority of 
Congress over the relations of employers and their employees to that 
which is “reasonably calculated to prevent the interruption of interstate 
commerce by strikes ”” Making available a tribunal like the Adjust- 
ment Board may induce the parties to submit their disputes rather than 
to strike; but in order to prevent strikes it is not necessary to prevent the 
parties from resorting to their ordinary judicial remedies. The very sub- 
mission of a dispute to court is as much a substitution of peaceful settle- 
ment for strife as submission to a tribunal set up by Congress. To pre- 
vent strikes it is not necessary to say: “If you have decided not to strike 
but to settle the dispute peacefully, you cannot do so in court but must 
go before the Adjustment Board.” 

The regulation found under the Interstate Commerce Act and the 
Shipping Act and the extent of Congress’ power to make exclusive the 
jurisdiction of the commissions under those acts is to be distinguished 
from the regulation of employer-employee relations. Both of those acts 
aim at uniformity of rate, tariffs and practices of the carriers. The purpose 
of setting up an Adjustment Board under the Labor Act is to lessen strikes 
by providing a tribunal for settlement of disputes and not to secure a 
uniform interpretation of the craft agreements. Then too, there is no 
more need for that than there is in the case of an insurance company writ- 
ing policies in many states. Such uniformity would be impossible. There 

7” U.S. Const. Art. III, § 2 (1). 

8° The Moses Taylor v. Hammons, 4 Wall. (U.S.) 411 (1866). 
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is a separate and different craft agreement between practically every em- 
ployer and every class of employee. For example, in the railroad industry 
alone every railroad has a different contract with at least each of seven 
different classes of employees—engineers, firemen, conductors, brakemen 
and other trainmen, switchmen, clerks and mechanical tradesmen. There 
are more than 120 class one railroads in the United States. This accounts 
for 840 different craft agreements in the railroad industry alone. 

The Interstate Commerce Act and the Shipping Act control and regu- 
late the rates, tariffs and practices of the interstate carriers and steamship 
companies. In this sense the powers of the commissions under both acts 
are essentially administrative. The provision for suits by shippers is in 
connection with this regulation. Under the Railway Labor Act there is no 
attempt to control or regulate the terms of the agreements between the 
carriers and the unions concerning rates of pay and working conditions. 
The act merely seeks to present a tribunal to which may be submitted the 
disputes arising under the agreements after they are made. 

It is submitted, therefore, that under, but only under, its authority over 
interstate commerce may Congress establish these boards for the adjudica- 
tion of the contractual rights of the employees under craft agreements; 
that under this power Congress cannot exclude the ordinary remedies in 
the courts. Congress may establish these boards only as additional forums. 

Since there must be judicial review of the orders of boards established 
by Congress to hear cases arising under craft agreements, the extent of 
this review is important. The famous and much discussed case of Crowell 
v. Benson* requires that the court ascertain de novo the jurisdictional facts. 
These would be that the employees involved in the dispute or at least the 
class of employees covered by the craft agreement were engaged in or 
sufficiently related to interstate commerce and that the relationship of 
employer and employee existed. The act involved in that case (Shipping 
Act) provided for judicial review of questions of law including the ques- 
tion of whether as a matter of law there was any evidence (not the weight 
of the evidence) to sustain the board’s finding. By the court’s emphasis on 
this latter provision in upholding the constitutionality of the act and in 
light of the decisions giving such review on bills in equity to enjoin the 
orders of the commissions under the Interstate Commerce Act and the 
Shipping Act,* it is safe to say that the courts must be afforded a review 






* Crowell v. Benson, 285 U.S. 22 (1932). 





* Interstate Commerce Comm’nv. L. & N. Ry. Co., 227 U.S. 88 (1913); Interstate 
Commerce Comm’n v. Union Pacific R. Co., 222 U.S. 541 (1912); Crowell v. Benson, 285 U.S. 
22 (1932). 
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of questions of law, including the question as to whether there is any 
evidence to support the findings of fact.*# 

By way of summary, the minimum constitutional requirements for 
boards hearing disputes under craft agreements are that there must be 
afforded to all interested parties judicial review de novo of jurisdictional 
questions of fact and a review of questions of law, including the question 
of whether there is any evidence (not the weight of the evidence) to sus- 
tain the board’s findings of fact. 

How do the provisions of the Railway Labor Act relative to the Na- 
tional Adjustment Board meet these requirements? As to the railroad, am- 
ple constitutional guaranty of judicial review is afforded by the proce- 
dure on a petition to enforce the order. In fact as the findings of the 
board are only prima facie evidence, the review afforded goes far be- 
yond the requirements. The employee who files the case before the board 
is not given judicial review of an unfavorable decision. If recourse to the 
courts were excluded and he were compelled to bring his case before the 
board, then the act would be unconstitutional as to him. On the other 
hand, if creation of the board has not excluded the ordinary judicial reme- 
dies so that the petitioning employee has the option of proceeding before 
the board or in court, he cannot complain. He has voluntarily waived his 
right to a judicial determination for one by the board alone. 

An analogous situation is found under the Interstate Commerce Act. 
That act specifically provides that any person injured by a common car- 
rier may have his choice of bringing suit against the carrier in the courts 
or by filing a complaint before the Commission. Resort to one excludes 
the other.** In connection with this provision of the act is to be read the 
judicial code in which provision is made for injured persons to enjoin an 
order of the Commission.*s Under the provisions of these two acts, it has 
been held that if the Commission refuses relief to the shipper against the 
carrier, the shipper cannot have judicial review of the order, whereas if the 
Commission enters an order against the carrier, the latter can secure judi- 
cial review.*° Thus the carrier, not having the choice of the tribunal be- 
fore which the claim is prosecuted, has a right to judicial review of an 

*s In addition to the cases under the Interstate Commerce and Shipping Acts see Federal 
Radio Commission v. Nelson Brothers Bond & Mortgage Co., 289 U.S. 266, 276 (1933), and 
the cases involving the Nat’l Labor Relations Act cited in note 1 supra. For a discussion of 


the power of courts to set aside administrative orders see address of Honorable Marvin B. 
Rosenberry, Chief Justice of the Wisconsin Supreme Court in 24 A.B.A.J. 279 (1938). 


84 24 Stat. 382 (1887), 49 U.S.C.A. § 9 (1929). 
8s 38 Stat. 219 (1913), 28 U.S.C.A. § 41 (28) (1927). 
% Standard Oil Co. v. United States, 283 U.S. 235 (1931). 
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adverse order of the Commission, but the shipper, having voluntarily 
chosen to prosecute his claim before the Commission instead of in court, 
cannot secure judicial review of the Commission’s order. 

It is quite apparent from the obvious use of the word “may” in reference 
to submission of disputes to the Adjustment Board and in light of the 
decisions under the former acts and congressional debate*’ that Congress 
has intended to and has left the choice open to the complaining employee 
whether to institute proceedings before the Board or in court. Under the 
rule of law that a statute must be construed, if fairly possible, so as to 
avoid not only the conclusion that it is unconstitutional but also any 
grave doubts upon that score, the Railway Labor Act must be construed 
as merely establishing an additional and optional remedy to that af- 
forded by the courts. 

A different situation is presented with the employee who does not file 
the complaint before the Board but is drawn into the case because the 
dispute involves his rights, as for instance rival claims to the same job in 
a dispute over seniority. He had no choice between the Board and 
the courts. Yet he has no opportunity to secure on his own initiative 
judicial review. As it is usually only a question of which of two or more 
employees is entitled to certain jobs, the railroad has no personal interest 
in the outcome; consequently it will not go to the expense and trouble of 
compelling a petition to enforce. As to such employees there are grave 
doubts as to the constitutionality of the act’s provisions relative to the 
Adjustment Board. These can be easily remedied by provision for appeal. 

There is no adequate judicial relief from orders of the Adjustment 
Board by means other than those afforded by statute. As previously dis- 
cussed, the legal remedies of certiorari and prohibition do not afford review 
of the merits.*® Neither does mandamus which is restricted to compelling 
the board to exercise the powers which it possesses but does not compel 
the exercise of these powers in any particular way. 

If the order is void, as for instance a constitutional right is violated, 
equity will intervene by injunction to prevent enforcement of the order. 
Such has been the case when the Adjustment Board failed to give notice 
and opportunity for hearing to an interested employee.” But this is en- 

*7 Notes 67 and 68 supra. 


* United States v. Jin Fuey Moy, 241 U.S. 394 (1916); Baender v. Barnett, 255 U.S. 224 
(1921); Missouri Pacific -Ry. Co. v. Boone, 270 U.S. 466 (1926). 
% Notes 61 and 62 supra. 


% People v. La Buy, 305 Ill. 11, 136 N.E. 870 (1922); Post v. Gary, 166 Ill. 143, 46 N.E. 
745 (1897). 


* Nord v. Griffin, 86 F. (ad) 481 (C.C.A. 7th 1936). 
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tirely different from reviewing the order on the basis of the merits of the 
controversy. 

There is a vague dictum in one case” to which a certain distinguished 
text writer has called attention, as pointing to a possible review of the 
merits in equity.** There are statements by some other authors indicating 
that federal injunctive relief against federal administrative boards might 
afford a review of the merits.** But I have been unable to find any case 
which, in the absence of some statutory authority, has afforded such relief 
or given any theory upon which such relief could be sustained. The state- 
ment of the last author, which was only incidental, may have referred to 
injunctive relief against orders of the Interstate Commerce Commission. 
The cases permitting a review of the merits of an order of the Interstate 
Commerce Commission on a bill for an injunction are to be distinguished, 
however, as these are specifically authorized by the judicial code. It is 
my conclusion, therefore, that in the present absence of statutory author- 
ity there can be no review in equity of the merits of a decision of the 
National Railroad Adjustment Board. 

In conclusion, if in the development of collective bargaining it is seen 
fit to establish special tribunals for disputes arising under these agree- 
ments, it is constitutionally required and only fair to all concerned that 
adequate provision be made for judicial review as a matter of right by all 
parties involved. Experience under the National Labor Relations Act 
indicates that serious consideration should also be given to allowing the 
courts the same review of the findings of fact of an adjustment board as of 
the findings of a trial court. Careful thought should be given to establish- 
ing these tribunals with a personnel of neutral judges, some of whom 
might be non-legal experts in the industry and others lawyers. The im- 
partiality and the calibre of the decisions would then be assured and dis- 


trust from the possible, even if remote, interest of the board members 
would be eliminated. 


% American School of Magnetic Healing v. McAnnulty, 187 U.S. 94 (1902). 
%3 Freund, Administrative Powers over Persons and Property 346 (1938). 
94 24 A.B.A.J. 274, 276 (1938). 9% Note 85 supra. 
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NOTES 


THE “GLOBE RULE” FOR DETERMINING APPROPRIATE 
BARGAINING UNITS UNDER THE WAGNER ACT 


Under the Wagner Act the agent selected by a majority of employees in 
an appropriate bargaining unit is the exclusive representative of all the em- 
ployees in that unit for the purposes of bargaining with the employer.’ The 
National Labor Relations Board is empowered by Section 9(b) of the act to 
determine in each case what unit of workers is appropriate for bargaining. 

* 49 Stat. 449, 453 (1935), 29 U.S.C.A. § r50(a) (Supp. 1938). 

*“The Board shall decide in each case whether, in order to insure to employees the full 
benefit of their right to self-organization and to collective bargaining, and otherwise to effectu- 
ate the policies of this Act, the unit appropriate for the purposes of collective bargaining shall 
be the employer unit, craft unit, plant unit, or subdivision thereof.” 49 Stat. 449, 453 (1935) 
29 U.S.C.A. §159(b) (Supp. 1938). . 

73 
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This determination is not reviewable by the courts unless clearly arbitrary. 
Thus labor organizations and employers who have reason to prefer certain 
groupings for bargaining purposes find the Board’s determinations as to the 
proper unit vital to their interests. 

By virtue of the majority rule principle embodied in the act, the possibility 
of gerrymandering in the demarcation of units presents itself. For example, the 
inclusion of a group of office workers in a unit of production employees in a 
plant, where a union had but a slight majority of the production employees 
and no members or sympathizers in the office group, would be desirable to an 
employer who did not want to bargain with the union since it would probably 
result in a failure by that union to get a majority and certification. The con- 
verse situation arises where a union has a strong majority in a rather large 
group in the plant and desires the inclusion of smaller groups, whose vote 
would not upset the union majority, in order to increase the number for whom 
the union is the sole bargaining agent,‘ thereby strengthening the union’s bar- 
gaining position. Where rival unions seek certification, each desires a unit in- 
cluding those employees among whom its organizing campaign has been success- 
fully conducted and not such other employees as may be able to defeat, if in- 
cluded in the unit, the union’s claim to a majority.5 

At the time of the passage of the act, the Board was not faced with the 
task of deciding claims as to the appropriateness of bargaining units in an 
atmosphere charged with clashes between nationally powerful unions. Con- 
flicting claims by several unions over groups of workers were resolved by re- 
ferring the competing organizations to the parent body to settle the “‘jurisdic- 
tional dispute” in which the Board refused to engage.° This policy was pursued 
while the C.I.0.-A.F. of L. breach widened, until finally the Board recognized 

3 N.L.R.B. v. Carlisle Lumber Co., 94 F. (2d) 138 (C.C.A. oth 1937) cert. denied 304 U.S. 
575 (1938). In this case the unit comprised employees in sawmill, shingle mill, yard, pond and 
logging operations. The officer in charge of the election excluded 17 foremen, 8 clerical em- 
ployees, and 30 Japanese. This cut the unit to 360 of which the Union got 191 and certifica- 
tion. The total number of employees, however, was 416 and the employer questioned the 
Board’s approval of the election officer’s report. The Board’s decision is reported in 2 N.L.R.B. 
248 (1936). 

4In Commonwealth Division of General Steel Castings Corp., 3 N.L.R.B. 779 (1937) the 
C.1.0. union having 2100 members in a plant of 2500 men, opposed the separation from the 
unit of about 400 welders, machinists, and pattern makers. Cf. Marcus Loew Booking 
Agency, 3 N.L.R.B. 380 (1937) where an A.F. of L. Theatrical Stage Employees Union tried 
to engulf 18 radio broadcast engineers, which the American Radio Telegraphists’ Association 


(a C.L.O. craft union) claimed, in a unit of “all the employees of the Company and Loew’s Inc. 
employed in the mechanical department of the theatrical stage.” 

5 Pacific Gas & Electric Co., 3 N.L.R.B. 835 (1937) where a C.I.0. union admitting outside 
or physical workers, in opposition to an independent employees’ association, requested the 
exclusion of the clerical workers from the unit, because 75% of them were women and had 
never before 1937 shown any union sympathies. 

6 Aluminum Co. of America, 1 N.L.R.B. 530 (1936); Axton-Fisher Tobacco Co., 1 N.L.R.B. 
604 (1936). 
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that the Committee for Industrial Organization, having been suspended, would 
not submit to the Federation’s authority in such disputes and that solution of 
what were formerly internal “jurisdictional” problems could no longer be 
avoided.’ 

To say that the difference between the A.F. of L. and the C.1.0. is that one 
is a craft union group and the other an organization of industrial unions is to 
oversimplify a complex situation. In cases decided by the Labor Board prior 
to March 1, 1939, A.F. of L. unions have requested some form of industrial 
unit in approximately 210 cases and a craft form in approximately 100 cases.* 
The C.I.O. has in some cases requested smaller units than the A.F. of L. con- 
tended for. In a great number of cases the rival confederations agreed as to 
the unit and the only question was which had been more successful in organizing 
a majority in that unit.’® It is in the cases of disagreement between the rivals 
as to the propriety of units that the Board finds the task imposed by Section 
o(b) a very difficult and delicate one. 

Since these problems have arisen because of the existence of two powerful 
independent labor union groups, it would be well to consider the origin of this 
dichotomy in order to appreciate the conflicting claims which these groups raise.” 

The A.F. of L. is a federation of autonomous national and international 
unions each of which has a certificate of affiliation, or charter, indicating the 
class of workers over whom it exercises jurisdiction.” The executive council of 
the A.F. of L. can issue charters directly to local trade unions or federal labor 
unions, which charters, however, cannot conflict with the jurisdiction of the 
already existing national or international'} affiliates of the federation. The 
federal local has been used principally for organizational purposes in industries 
hitherto unorganized. After the establishment of a local comprising a hetero- 
geneous group of workers, the more skilled men so organized are generally 


7 Interlake Iron Corp., 2 N.L.R.B. 1036 (1937). 


§ These figures are from Report of the National Labor Relations Board to the Senate Com- 
mittee on Education and Labor upon S. 1000, S. 1264, S. 1392, S. 1550, and S. 1580, pp. 148- 
9 (April, 1939). 

9 See, e.g., Marcus Loew Booking Agency, 3 N.L.R.B. 380 (1937); and see note 4 supra. 
Friedman Blau Farber Co., 4 N.L.R.B. 151 (1937) (in a knitting mill the C.I.0. union wanted 
only workers in the production of knitted goods while the A.F. of L. group wanted and got a 
unit including all other production workers, including box makers and shipping department 
employees). 

© Up to March 1, 1939 there were 190 cases decided by the Board in which both the A.F. of 
L. and the C.I.0. took part and in which the question of appropriate bargaining unit was in- 
volved. In go of these cases there was complete agreement as to the unit. In 26 more they 
agreed on the general outlines of the unit with minor disagreements as to exclusion and 
inclusion of employees. See Report, op. cit. supra note 8, at 148. 


"t See Philip Taft, The Problem of Structure in American Labor, 27 Am. Econ. Rev. 4 (1937). 


' For an explanation of the structure of the A.F. of L. see Feller and Hurwitz, How to 
Deal with Organized Labor 90-108 (1937). 


3 Constitution of the American Federation of Labor, Art. XIV, Sec. 2. 
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allocated to already existing locals or to a new local of the national which claims 
jurisdiction over them. 

Great numbers of workers in the mass production industries, in which craft 
lines were not clearly defined and practically no organizing had been done, 
were stimulated to organize by Section 7(a) of the National Industrial Recovery 
Act, which had guaranteed the right of collective bargaining. Workers in the 
auto and rubber industries, organized into federal locals, asked the Federation 
to grant charters to new national unions which would have jurisdiction over all 
workers throughout the auto and rubber industries respectively. They wanted 
to preserve the membership of the locals intact instead of allowing the more 
skilled men to be allocated to the older nationals which might claim them. 

At the A.F. of L convention in San Francisco in 1934 a resolution was passed 
that the executive council grant industrial charters to the automobile, alumi- 
num, and cement workers. The charters given by the council, however, ex- 
empted maintenance men and skilled workers from the jurisdiction of the 
new unions, fully protecting the jurisdictional rights of the craft unions." At 
Atlantic City in 1935 a minority report was submitted to the convention urging 
the grant of unrestricted industrial charters for new unions in the mass produc- 
tion industries. The report did not purpose to “permit the taking away from 
national or international craft unions any part of their present membership, 
or potential membership in establishments where the dominant factor is skilled 
craftsmen coming under a proper definition of the jurisdiction of such national 
or international unions.’’*’ The craft unions, controlling a majority of votes, 
defeated this proposal.*® 


The Committee for Industrial Organization was formed shortly after the 
convention’? to promote the organization of workers in the mass production and 
unorganized industries of the nation according to the policies outlined in the 
minority report, but with the hope of keeping within the Federation. At a 
later date the unions in the C.I.0. were suspended by the Federation’s execu- 
tive council,” and, two years after the formation of the C.1.0., its constituent 


*4 See article by Louis Stark, N.Y. Times, sec. IV, p. 7, col. 5 (Oct. 20, 1935). 


*S Report of Proceedings of the Fifty-fifth Annual Convention of the American Federation 
of Labor 523-4 (1935). This was submitted by Charles P. Howard, David Dubinsky, 
Frank B. Powers, John L. Lewis, A. A. Myrup, and J. C. Lewis. The speeches contained in 
521-75 are illuminating on the differing attitudes of Federation leaders toward the problems 
indicated in the minority report. 

*©N.Y. Times, p. 12, col. 1 (Oct. 17, 1935). 


"7 Chairman, John L. Lewis, United Mine Workers of America. Secretary, Charles P. 
Howard, Internat’] Typographical Union. Members, Sidney Hillman, Amalgamated Clothing 
Workers of America; David Dubinsky, Internat’! Ladies Garment Workers Union; Thomas F. 
McMahon, United Textile Workers of America; Harvey C. Fremming, Oil Field, Gas Well 
and Refinery Workers; Max Zaritsky, Hatters, Cap and Millinery Workers Internat’! Union; 
Thomas H. Brown, Internat’l Union of Mine, Mill, and Smelter Workers; Glenn W. McCabe, 
Federation of Flat Glass Workers. 


8 The Council suspended all of the unions listed in note 17 supra, except the Typographical 
Union and the Hatters, and further suspended the Amalgamated Association of Iron, Steel, and 
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unions were expelled by the A.F. of L. convention.” In November, 1938 the 
Committee for Industrial Organization adopted a constitution and officially be- 
came an independent federation of thirty-two unions and eight organizing com- 
mittees under the name of the Congress of Industrial Organizations.”° 

As attempts to reconcile the A.F. of L. and the C.I.0. have thus far proved 
unsuccessful, the Board still faces its unhappy duty of deciding the conflicting 
claims of the rivals. It has devised a method for handling the close cases arising 
from a disagreement as to the proper unit. In Matter of Globe Machine and 
Stamping Co.,” in a plant which manufactured radiator grilles for automobiles, 
the United Automobile Workers (C.1I.0.) contended that the proper unit was 
all the production and maintenance employees, while the Metal Polishers 
Union (A.F. of L) and the International Association of Machinists (A.F. of L) 
urged that the polishers and buffers and the punch press operators were sepa- 
rate craft groups and should be considered units apart from the rest of the 
production workers, who were claimed by a federal labor union (A.F. of L) 
as well as by the Automobile Workers. It was impossible to tell from the proof 
offered which union had a majority among the polishers and the punch press 
operators, as many had joined at various times both the U.A.W.A. and the 
A.F. of L. unions. The Board considered the evidence as to the degree of de- 
partmental interdependence of the plant, the history of bargaining, and differ- 
ences in skill, and decided that: 
in a case where the considerations are so evenly balanced the determining factor 
is the desire of the men themselves We will therefore order elections to be held 
separately for the men engaged in polishing and those engaged in punch press work. 
We will also order an election for the employees of the Company engaged in pro- 
duction and maintenance, exclusive of the polishers and punch press workers 

On the results of these elections will depend the determination of the appropriate 
unit for the purposes of collective bargaining. Such of the groups as do not choose 
the U.A.W.A. will constitute separate and distinct appropriate units, and such as 
do choose the U.A.W.A. will together constitute a single appropriate unit.” 


Tin Workers, Internat’1 Union United Automobile Workers of America and the United Rubber 
Workers of America. Report of Proceedings of the Fifty-sixth Annual Convention of the 
American Federation of Labor 80-6 (1936). See also N.Y. Times, p. 1, col. 8 (Aug. 6, 1936). 


9 N.Y. Times, p. 1, col. 3 (Oct. 12, 1937). 


“The structure of the newly established Congress of Industrial Organization is in 
many respects similar to that of the American Federation of Labor. It is composed of affiliated 
national and international unions, national organizing committees which have the status of 
national unions, and local industrial unions chartered directly by the Congress. In addition, 
state, city, and county industrial councils are organized with functions corresponding in most 
respects to those of city centrals and state federations of labot.”” 47 Monthly Labor Review 
1326, 1327 (1938). 


1 3 N.L.R.B. 294 (1937). 


™ Id. at 300. The Auto Workers Union won the election among all groups and was certi- 
fied for the unit it had requested. The same thing happened in City Auto Stamping Co., 
3 N.L.R.B. 306 (1937). 
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What “considerations,” the balance of which leads to application of the 
Globe rule, does the Board take into account in making its own decisions estab- 
lishing appropriate bargaining units?*? The list of criteria is long and the precise 
weighting of each factor is impossible to ascertain. The Board has avoided the 
formulation of rigid rules which might hamper its discretion and proceeds in 
each case to examine its particular circumstances.*4 The circumstances which 
merit the attention of the Board will be discussed briefly. 

The lines along which the employees themselves have chosen to organize is 
illuminating in selecting a proper unit,?5 and a history of previous negotiations 
with the employer by a certain group evidences strongly the propriety of that 
group as a unit.” That a particular type of unit has had a successful bargaining 
history in other establishments in the same industry weighs heavily in its 
favor.?? The rules of eligibility of the unions which employees form or join 
are persuasive, but not necessarily conclusive, as to the limits of the proper 
unit.” 

The contentions of bona fide labor organizations are sustained by the Board 
except where they are opposed by another labor group or are quite impractical. 
Having decided in several cases that licensed engineers and licensed deck officers 
were functionally separate groups, it has refused to combine such employees 
into one unit merely because they all were required to have licenses.?? An em- 
ployer does not generally prevail against a unit proposed by a union.%° 

Mutual interests of employees serve to bind them together into appropriate 
units. Men who do the same type of work have the same bargaining problems 


23 For a very good analysis of the holdings in bargaining unit cases, see Second Annual 
Report of the National Labor Relations Board 122-40 (1937), and Third Annual Report of 
the National Labor Relations Board 156-97 (1938). See also Rice, The Determination of 
Employee Representatives, 5 Law and Contemp. Prob. 188, 200-13 (1938); Stix, The Ap- 
propriate Bargaining Unit under the Wagner Act, 23 Wash. U. L. Q. 156 (1938); see also 
32 Ill. L. Rev. 593, 599-610 (1938). 

24 Bendix Products Corp., 3 N.L.R.B. 682 (1937). 

2s See Third Annual Report of N.L.R.B., op. cit. supra note 23, at 163 and cases cited. 

26 Bell Oil and Gas Co., 1 N.L.R.B. 562 (1936); Shell Oil Co. of Cal., 2 N.L.R.B. 835 (1937); 
Motor Transport Co., 2 N.L.R.B. 493 (1936); Huth and James Shoe Mfg. Co., 3 N.L.R.B. 
220 (1937); Waterbury Clock Co., 4 N.L.R.B. 120 (1937). 

27 American Steel & Wire Co., 5 N.L.R.B. 871 (1938). 

28 Marlin-Rockwell Corp., 5 N.L.R.B. 206 (1938). 


29 Ocean Steamship Co. of Savannah, 2 N.L.R.B. 588 (1937). The United Licensed Officers, 
the single petitioning union, was certified, however, as representative for both units. This 
decision will undoubtedly influence the plan of organizational campaigns by this union. In 
Great Lakes Engineering Works, 3 N.L.R.B. 825 (1937), a proposed unit of plumbers, ma- 
chinists and electrical workers was not allowed; the individual crafts each were clear cut units. 

3° See, however, Merchants and Miners Transportation Co., 2 N.L.R.B. 747 (1937) (li- 
censed men in permanent unlicensed positions excluded over union wishes); Bendix Products 
Corp., 3 N.L.R.B. 682 (1937) (office workers, policemen, nurses, excluded) ; Southern Chemical 
Cotton Co., 3 N.L.R.B. 869 (1937) (casual employees). 
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with respect to wages, hours and working conditions.** Thus, highly skilled 
men, with a background of special training or apprenticeship may be set off 
from groups of relatively unskilled men.* A showing of functional coherence 
and interdependence of departments or workers within a plant argues against 
splitting workers into less than plant units*} even though there may be some 
differences in the type of work they do or in their relative skills. The unit of 
“production and maintenance employees” or “production employees” recurs 
constantly in the decisions. 

If a particular employer has more than one plant the boundaries of a unit 
may be drawn to include the several plants or may cover only one. The most 
important considerations in this situation are the degree of functional inter- 
dependence of the plants,*¢ the integration of management, geographical loca- 
tion,** the desires of the employees,’ and the history of bargaining.** If the 
employment policies of a corporation are centrally formulated for a widespread 
system of plants, the employer unit would seem most feasible. 

A policy on the part of employers of dealing with workers and employment 
problems by means of an association of those employers, has dictated as proper 
a unit larger than any individual employer unit.*® This type of unit has not 
been used except where there has been a history of such industry-wide dealings. 

Just as mutual interest tends toward joining workers in a unit, dissimilarities 
of interests or outlook will result in separation. Certain classes of employees 
regularly excluded from units of production workers are supervisory employ- 
ees,‘ office and clerical workers,“ technical and laboratory employees,” doctors 


3t Rossie Velvet Co., 3 N.L.R.B. 804 (1937). 


# Associated Press, 1 N.L.R.B. 686 (1936) (editorial employees); Internat’! Filter Co., 
1 N.L.R.B. 489 (1936) (machinists); Internat’l] Mercantile Marine Co., 1 N.L.R.B. 384 
(1936) (marine engineers); Delaware-New Jersey Ferry Co., 1 N.L.R.B. 85 (1935); examples 
of craft units run throughout the cases. See a list of the craft unit cases in Data on Adminis- 
trative Problems of the N.L.R.B. 6-8 (Publications Division: January 15, 1939). 


33 Acklin Stamping Co., 2 N.L.R.B. 872 (1937); Sheba Ann Frocks, Inc., 3 N.L.R.B. 97 
(1937); Huth and James Shoe Mfg. Co., 3 N.L.R.B. 220 (1937). 


34 Bell Oil and Gas Co., 1 N.L.R.B. 562 (1936); Ohio Foundry Co., 3 N.L.R.B. 701 (1937); 
Goodyear Tire and Rubber Co. of Cal., 3 N.L.R.B. 431 (1937); Columbia Broadcasting Sys- 
tem, Inc., 6 N.L.R.B. 166 (1938). 


3s Internat’] Mercantile Marine Co., 3 N.L.R.B. 751 (1937); Bingham & Taylor Corp., 
4 N.L.R.B. 341 (1937); Whittier Mills Co., 3 N.L.R.B. 389 (1937). 

3% Pittsburgh Steel Co., 1 N.L.R.B. 256 (1936); Atlantic Refining Co., 1 N.L.R.B. 359 (1936). 

37 Hoffman Beverage Co., 3 N.L.R.B. 584 (1937); Atlantic Refining Co., 1 N.L.R.B. 359 
(1936). 

38 Shell Oil Co. of Cal., 2 N.L.R.B. 835 (1937). 

39 See note 78 infra; cf. Aluminum Line e# al., 8 N.L.R.B. 1325 (1938). 

# Southern Chemical Cotton Co., 3 N.L.R.B. 869 (1937). 

4* Bendix Products Corp., 3 N.L.R.B. 682 (1937). 


# Southern Chemical Cotton Co., 3 N.L.R.B. 869 (1937); Hubinger Co., 4 N.L.R.B. 428 
(1937). 
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and nurses,‘? watchmen and policemen.44 Temporary and casual workers‘ like- 
wise dre not included with regular employees. Salaried employees are generally 
excluded from units composed of persons paid by hourly rate or piece work.“ 
Differentials in hours‘? and other conditions of work may require the separa- 
tion of groups of workers. 

Certainly it can be said for the Globe doctrine that it is an attempt to be 
impartial as between the A.F. of L. and the C.I.0., but the application of the 
rule has been severely criticized both by the craft group** and the industrial 
group.‘? 

The rule when applied in the Allis Chalmers case evoked a dissent from 
Edwin S. Smith who thought the Board was “abandoning its necessary judicial 
function under the Act of making a reasonable interpretation of the appropriate 
bargaining unit in accordance with the facts of the particular case.’”’s° He ob- 
jected to separating from an industrial unit the firemen and oilers who con- 
trolled the power plant because it would give them as a small craft group a great 
strike weapon while denying it to the vast majority of employees. “If the 
oilers and firemen and the skilled maintenance electricians bargain separately, 


43 Bendix Products Corp., 3 N.L.R.B. 682 (1937); Arbuckle Bros., 7 N.L.R.B. 1247 
(1938). 

44 Bendix Products Corp., 3 N.L.R.B. 682 (1937); Armour & Co., 5 N.L.R.B. 975 (1938); 
Plankinton Packing Co., 5 N.L.R.B. 813 (1938). 

4s Southern Chemical Cotton Co., 3 N.L.R.B. 869 (1937); Westinghouse Airbrake Co., 
4 N.L.R.B. 403 (1937); Portland Gas & Coke Co., 2 N.L.R.B. 552 (1937). 


46 Fedders Mfg. Co., 3 N.L.R.B. 818 (1937). 
47S. Blechman & Sons, Inc., 4 N.L.R.B. 15 (1937). 


48 “Superficially the doctrine appears to be fair, but no more subtle device has been con- 
ceived by an administrative body to permit abuse of discretion .... the Board has led 
the public to believe that this doctrine merely follows the rule set forth in the Railway Labor 
Act and the New York Labor Relations Act. That is not true. In both these acts the right 
to vote on the unit is vested in the craft groups by operation of law. Under the Globe doc- 
trine the right to vote on the unit depends on the will of the Board 
made certain that it can deny the craft of the right to vote whenever it is so disposed, by in- 
jecting the subtle indefinable phrase ‘where the considerations are evenly balanced.’ And who 
determines what these ‘considerations’ are? And who determines when the considerations are 
‘evenly balanced’? The Board of course. By this unique device the Board may and does play 
favorites.” Explanatory Comment on the A.F. of L. Amendments to the National Labor 
Relations Act 17-18 (1939). 


49 “This policy of the Board with respect to bargaining units becomes daily a more serious 
matter. In no important instance has the majority of the Board failed to find that the factors 
favoring the industrial unit were fully balanced by factors favoring the craft unit, so that in 
accordance with the announced rule, the determination of the bargaining unit would be left 
to the employees involved in the craft group. 

“Thus in effect, the Board has amended the National Labor Relations Act by incorporat- 
ing into it the Frey proposal perpetuating craft elections for all plants which was approved at 
the Denver Convention of the American Federation of Labor last fall.” 1 C.1.0. Legal Bulle- 
tin, No. 2, p. 5 (March 10, 1938). 


5° Allis-Chalmers Mfg. Co., 4 N.L.R.B. 159, 175 (1937). 
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by so much is the united economic strength of the employees as a whole weak- 
ened. Anything which weakens the bargaining power of the employees will 
tend to lessen reliance on peaceful collective bargaining as the means for achiev- 
ing the workers’ economic ends. Such a tendency is plainly contrary to the 
purposes of the act.” 

If the nature of the plant is such that an industrial unit seems preferable, 
he thinks the rule inapplicable where the craft group cannot show previous 
bargaining with the employer,’* or where the employees whom the craft union 
desires in a unit do not fall within the traditional limits of the craft.53 But where 


there has been a history of bargaining by the group,‘ or there is a dissimilarity 
between the group and the other production employees,*’ he does not object to 
the setting up of the separate unit. 


Up to March 31, 1939, twenty-one cases have been found in which the Board 
has ordered elections between A.F. of L and C.I.0. to determine the appropriate 


st Jd. at 177. 


8? Worthington Pump and Machinery Corp., 4 N.L.R.B. 448, 454 (1937). 

“In this plant of 1800 employees, there was up until the coming of the S.W.O.C. no effective 
labor organization. The Association had succeeded in organizing about twenty per cent of the 
wood pattern makers, but the record is silent as to any effective bargaining between the 
Company and this minority group. With the advent of the industrial union, labor organiza- 
tion gathered headway rapidly in the plant; at the time the S.W.O.C. made its agreement with 
the Company in May about ninety-five per cent of the employees had affiliated with it. The 
union of pattern makers, which had remained for many years on an ineffective basis, now 
achieved a sudden spurt as a result of the general enthusiasm for organization created by the 
S.W.O.C. .. . . The question is whether its history in the plant entitles the craft, on whose 
behalf it functions, to be set aside as a separate bargaining unit, in view of the considerations 
which indicate the appropriateness of an industrial unit.” 


53 Combustion Engineering Co., Inc., 5 N.L.R.B. 344, 355 (1938). 

“... The self organization which has already taken place in this plant of more than a 
thousand employees, although occurring within craft unions, has actually been on an industrial 
basis... . the I.A.M. and the Brotherhood have roamed far and wide in the plant seeking 
members. .. . . Craft organizations, after building up memberships in a particular plant, 
based on exclusions and inclusions which do not correspond to any recognizable homogeneous 
craft grouping, cannot then be heard to claim that they have established an appropriate craft 
bargaining unit... .. The 1.A.M. introduced authorization cards solicited from such diverse 
employees as electricians, a shipping clerk, a millwright, and three pipe fitters. The result of 
the joint efforts of the two organizations, as reflected in their membership, is quite as clearly 
an argument for an industrial unit as the frankly industrial organization efforts of the 
S.W.O.C.”’ In the same case he approved of separating as a unit the foundry employees, who 
had been organized by the International Molders’ Union (A.F. of L.). 


s¢ American Hardware Corp., 4 N.L.R.B. 412, 422 (1937), saying of the machinists, ‘“The 
efforts zealously and effectively made to build up this craft as a bargaining entity should not, 
I think, be wiped out, in deference to the interests of the majority of the employees, without 
permitting a vote... .” These men had been organized by the Internat’! Association of 
Machinists. See also Vultee Aircraft Division, 9 N.L.R.B. No. 9 (1938) (wood pattern mak- 
ers). 


5s Allis-Chalmers Mfg. Co., 4 N.L.R.B. 159, 177 (1937) (draftsmen and technical engi- 
neers). 
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bargaining unit.5* In three cases, the C.I.0. unions have withdrawn from the 
election, conceding the issue of the bargaining unit.5’ In other cases there has 
been no need, after applying the Globe rule, to conduct an election, where the 
majority of the group in question has been proved to belong to one of the 
rival organizations,** or where a consent election had previously been held. 

Up to March 31, 1939, election results as to these separate polls were re- 
ported in seventeen cases® of the twenty-one in which elections had been 
ordered. Thirty-nine groups voted under the Globe rule. In twenty-three 
groups the majority voted for an A.F. of L. affiliate and consequently the group 
remained an appropriate bargaining unit. Majorities of eight groups voted for 
affiliates of the C.I.0. and were merged for bargaining purposes into the 
generally larger bargaining units. Eight groups voted for neither labor organi- 


zation, thereby disposing of any question as to what unit should properly in- 
clude them. 


In terms of numbers of men®? in the disputed groups for whom these rival 


86 Globe Machine & Stamping Co., 3 N.L.R.B. 294 (1937); City Auto Stamping Co., 3 
N.L.R.B. 306 (1937); Commonwealth Division of General Steel Castings Corp., 3 N.L.R.B. 
779 (1937); Pacific Gas & Electric Co., 3 N.L.R.B. 835 (1937); Allis-Chalmers Mfg. Co., 4 
N.L.R.B. 159 (1937); Schick Dry Shaver Co., 4 N.L.R.B. 246 (1937); Shell Chemical Co., 4 
N.L.R.B. 259 (1937); American Hardware Corp., 4 N.L.R.B. 412 (1937); Combustion Engi- 
neering Co., Inc., 5 N.L.R.B. 344 (1938); Falk Corp., 6 N.L.R.B. 654 (1938); Joseph S. Finch 
& Co., 7 N.L.R.B. 1 (1938); Shell Oil Co. of Cal., 7 N.L.R.B. 417 (1938); Boston Daily 
Record, 8 N.L.R.B. 694 (1938); Walworth Co., 8 N.L.R.B. 765 (1938); Mobile Steamship 
Ass’n et al., 8 N.L.R.B. 1297 (1938); Aluminum Line ef aJ., 8 N.L.R.B. 1325 (1938); Vultee 
Aircraft Division, 9 N.L.R.B. No. 9 (1938); Shell Petroleum Corp., 9 N.L.R.B. No. 76 (1938); 
Armour & Co., 9 N.L.R.B. No. 121 (1938); Union Premier Food Stores, Inc., 10 N.L.R.B. 
No. 26 (1938); Milwaukee Publishing Co., 10 N.L.R.B., No. 29 (1938). 

s7 Commonwealth Division of General Steel Castings Corp., 3 N.L.R.B. 779 (1937); 
Schick Dry Shaver Co., 4 N.L.R.B. 246 (1937); American Hardware Corp., 4 N.L.R.B. 412 
(1937). 


S$ Worthington Pump & Machinery Corp., 4 N.L.R.B. 448 (1937); Harnischfeger Corp., 
9 N.L.R.B. No. 64 (1938). 


s9 Armour & Co., 5 N.L.R.B. 535 (1938) (eighteen of the twenty-one machinists had previ- 
ously voted for the Internat’] Association of Machinists). 

6° They are the cases listed note 56 supra, with the exception of: Falk Corp., 6 N.L.R.B. 
654 (1938); Walworth Co., 8 N.L.R.B. 765 (1938); Vultee Aircraft Division, 9 N.L.R.B. No.9 
(1938); Union Premier Food Stores, Inc., 10 N.L.R.B. No. 26 (1938). In three of the cases 
the affiliate of the C.I.0. did not appear on the ballot. See note 57 supra. 


& In Joseph S. Finch & Co., 7 N.L.R.B. 1 (1938), elections had been ordered under the 
Globe rule to be held among the firemen and water tenders and among the carpenters. At 
the time of election, however, there was only one carpenter in the plant. The Board decided 
that, as one man does not constitute an appropriate bargaining unit himself, his desires as to 
exclusion or inclusion were not determinative. He was included in the industrial unit, 10 
N.L.R.B. No. 78 (1938). 

62 Five of the eight groups were checkers and clerks of steamship companies in New Orleans, 
voting under the order of the Board in Aluminum Line ef al., 8 N.L.R.B., 1325 (1938); the 
elections are reported in 9 N.L.R.B. No. 16a (1938). 


3 These are calculated from the numbers of men eligible to vote in each group. 








‘ily 
38); 


37)3 
412 


orp., 
revi- 


RB. 
No. 9 
cases 


er the 
rs, At 
ecided 
3 as to 
nit, 10 


rleans, 
8); the 










NOTES 683 







unions gained the right to be sole collective bargaining agents, the results of 
these elections were: 


Affiliates of the A. F. of L 
Affiliates of the C.1.0.......... 1152 
Neither 


The explanation for the much better showing of the C.I.0. in terms of men 
than in terms of groups is that the two largest groups involved in the elections 
picked the C.I.0., giving it 808 of its 1152 votes.* Conversely, although the 
A.F. of L. won twenty-three groups, nine of these comprised less than twenty 
men each, which circumstance does not tend to swell greatly the numbers won 
by the Federation. In three cases C.I.0. unions won all the groups voting,®s 
thus being completely upheld in their original contentions as to the proper unit, 
and in three more they were successful as to some of the groups separately 
polled.® 

An interesting case to illustrate the necessity for discretion and flexibility 
in the determination of bargaining units is that of Shell Oil Company of Cali- 
fornia. On May 24, 1937, the Board decided * that the proper bargaining unit 
was the company’s hourly paid employees throughout California engaged in the 
production, pipe line, absorption plant, refinery and automotive departments. 
Certified jointly as the exclusive representative of these workers were the 
International Association of Oil Field, Gas Well and Refinery Workers of 
America, the International Association of Machinists, the International 
Brotherhood of Boilermakers, Iron Shipbuilders and Helpers, the International 
Brotherhood of Blacksmiths, Drop Forgers and Helpers, and the International 
Brotherhood of Electrical Workers, all affiliates of the American Federation 
of Labor. 

When negotiations were begun with the company in July, 1937, the Oil 
Workers, who had broken with the A.F. of L. and affiliated with the C.1.0., 
and the other unions disagreed as to the method of handling grievances of indi- 
vidual employers. The negotiations reached an impasse, and the remaining 
A.F. of L. unions petitioned the Board for a change of the appropriate bargain- 
ing unit into separate craft groups, although such units would still be state- 


‘+ A group of 510 were in the unit claimed by the Boilermakers in Combustion Engineering 
Co., Inc., 5 N.L.R.B. 344 (1938) election reported in 6 N.L.R.B. 488 (1938), and 298 were in 
the group claimed by the Machinists in Shell Oil Co. of Cal., 7 N.L.R.B. 417 (1938), elections 
reported in 8 N.L.R.B. 920 (1938), 9 N.L.R.B. No. 85 (1938). 


*s Globe Machine & Stamping Co., 3 N.L.R.B. 294 (1937); City Auto Stamping Co., 
3 N.L.R.B. 306 (1937); Shell Petroleum Corp., 9 N.L.R.B. No. 76 (1938), elections reported in 
10 N.L.R.B. No. ror (1939), 11 N.L.R.B. No. 47 (1939). 


Shell Chemical Co., 4 N.L.R.B. 259 (1937); Combustion Engineering Co., Inc., 5 
N.L.R.B. 344 (1938) election reported in 6 N.L.R.B. 488 (1938); Shell Oil Co. of Cali., 7 
N.L.R.B. 417 (1938), 9 N.L.R.B. No. 85 (1938). In the latter two cases the C.1.0. affiliates 
won more men to represent from the disputed groups than did the A. F. of L. 

% 2 N.L.R.B. 835 (1937). 
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wide. The Oil Workers requested that the unit remain as it had been deter- 
mined, claiming a majority in that unit.®* 

The Board applied the Globe rule, conducting elections among: (I) Machin- 
ists, (II) Electrical Workers, (III) Blacksmiths, and (IV) Boilermakers to deter- 
mine whether they should remain in the large unit by voting for the Oil Workers 
or should form separate bargaining units by choosing A.F. of L. affiliates. An 
election among all the employees in the original unit except those voting in the 
separate groups, was held for the purpose of choosing between the Oil Workers 
and the Metal Trades Council (A.F. of L). 

At the first election®® Group II voted for the I.B.E.W. and a single unit. A 
majority of votes of Group III were cast for “neither,” leaving Group III un- 
represented and in no unit. In Group I the Oil Workers had a plurality, but 
not a majority, and in Group IV the A.F. of L. and C.I.O. unions were tied. 
Run-off elections were ordered, the men in Group I to indicate whether or not 
they wished the Oil Workers to represent them, and the men in Group IV to 
vote again on the same issue they had voted on. These resulted in victory for 
the Oil Workers in Group I, while in Group IV the Boilermakers gained a 
plurality but not a majority.” Another run-off was necessary to decide whether 
or not a majority of the men in Group IV wanted to be represented by the 
Boilermakers or not. At this election the majority of Group IV voted not to be 
represented.”* The units arrived at after all this balloting were a) the electricians 
and b) the original 1937 unit excluding electricians, boilermakers, and black- 
smiths. 


Although the treatment accorded by the Board to claims of A.F. of L. 
affiliates as to appropriate bargaining units seems to be fair and reasonable,” 
the A.F. of L. is sponsoring certain amendments to Section 9(b) along with 
other proposed changes in the act.73 To Section 9(b) the A.F. of L. would add 
the following provisos: 


6 7 N.L.R.B. 417 (1938). 7 9 N.L.R.B. No. 85 (1938). 

69 8 N.L.R.B. 920 (1938). ™ 10 N.L.R.B. No. 119 (1939). 

7 Up to March 1, 1939, there had been seventy-four cases in which there was important 
disagreement as to units between the A.F. of L. and the C.I.0. These were decided by the 
Board in the following manner: 

A.F. of L. contention upheld 35 
C.L.O. contention upheld 30 
Contentions of each upheld in part 8 
No decision necessary I 


See Report of N.L.R.B., op. cit. supra note 8, at 148. See the full discussion of cases in 
which A.F. of L. craft claims were rejected, pp. 153-5. Most of the seventy-four cases 
(those up to December 15, 1938) are listed and classified as to decision in Data on Adminis- 
trative Problems of the N.L.R.B., Y-9 (supplement) pp. 1-2 (Jan. 15, 1939). 

73 Senator Walsh proposed these amendments in S. 1000 to the 76th Congress on January 25, 
1939. It is interesting to note that A.F. of L. groups sought protection of craft units as a matter 
of right shortly after the formation of the C.I.0., before the Board had recognized a split. 
See N.Y. Times, p. 14 col. 5 (Dec. 19, 1935). 
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Provided, That when a craft exists, composed of one or more employees, then such 
craft shall constitute a unit appropriate for the purpose of bargaining for such em- 
ployee or employees; a majority of such craft employees may designate a representa- 
tive for such unit; and: Provided further, that an appropriate unit shall not embrace 
employees of more than one employer. Two or more units may, by voluntary consent, 


bargain through the same agent or agents with an employer or employers, their 
agent or agents. 


In requiring as a matter of law that craft units be set up, the first proviso 
would impose a tremendous burden upon the Board in the simplest representa- 
tion case. Just what is a “craft”? The lines are by no means clearly defined,” 
yet the Board would be required in each case to split a plant into all possible 
units and properly allocate the employees among these crafts, for in no other 
way could it ever be certain that any labor organization had a majority in 
the appropriate bargaining unit. This provision would put up to the Board 
in each case where the issue was raised the problem of “‘jurisdiction’’ between 
two unions affiliated with the same parent body. “Jurisdictional” issues have 
troubled the A.F. of L. for years; and it would intolerably hamper the Board 
to force it to decide these questions, even if it were the desire of the Federation 
(and it is certainly not) so to allow the Board to decide.’5 

The craft unit proposal would be annoying not only to the C.I.0. organiza- 
tions but to the A.F. of L. unions which have increasingly sought the establish- 
ment of industrial or semi-industrial units.’ 

The provision forbidding a unit to embrace the employees of more than 
one employer is of questionable soundness. In instances where two companies 
are operated as a single enterprise and the labor policies are controlled and ad- 
ministered from one source, a unit including the several companies has been 
deemed wise for effective bargaining.”’?7 Where there has been a history of 
successful bargaining by an association of employers, the most natural and 
appropriate unit would seem to include all the employees affected by the 
association’s dealings.”* The Federation has disliked the results in some 


14 Note the men included by one craft union, the Internat’! Association of Machinists, in 
an appropriate bargaining unit: 

“All machinists, machinists’ helpers and apprentices, header mill specialists, drill press 
operators and helpers, milling machine operators, drill machine operators, bolt machine opera- 
tors, handymen, engineers, crane operators employed in the machine shops, planer operators, 
repairmen, maintenance men, and tool room helpers, exclusive of those employed in the 
foundry.” Combustion Engineering Co., 5 N.L.R.B. 344 (1938). 


78 See the Board’s discussion of the difficulties inherent in this provision, op. cit. supra 
note 8, at 157-64. 


% Td. at 148-9. 


17 See Waggoner Refining Co., 6 N.L.R.B. 731 (1938); Art Crayon Co., 7 N.L.R.B. 102 
(1938). 

7 Shipowners’ Ass’n of the Pacific Coast et al., 7 N.L.R.B. 1002 (1938) (all longshoremen on 
Pacific Coast); Mobile Steamship Ass’n, ef al., 8 N.L.R.B. 1297 (1938) (all longshoremen in 
port of Mobile); Admiar Rubber Co. e¢ aJ., 9 N.L.R.B. No. 35 (1938) (all doll makers in and 
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cases,’® but it seems detrimental to its own interests to forbid such widespread 
units since it has itself established such units for bargaining and has profited 
therefrom.* 

Senator Walsh had previously submitted an amendment to Section 9(b) 
providing: 

“Provided however that in any case where a majority of the employees of a 
particular craft shall so decide, the Board shall designate such craft as an 
appropriate unit for the purposes of collective bargaining.”** This type of 
amendment establishes the Globe rule in every case, regardless of the balance 
of other factors usually considered by the Board. While not as restrictive as 
the latest Walsh proviso as to craft units, this amendment would apply a rigid 
rule in a field where flexibility of rules is desirable in view of the varied and 
complex situations with which the Board is faced. Furthermore, this amendment 
is not necessary for the preservation of the craft unions, for, without it, the 
Board has freely used the Globe rule and, as already indicated, the Globe rule 
has benefited the A.F. of L. 

Among many other drastic amendments to the act, Senator Burke, repre- 
senting the National Association of Manufacturers, has submitted this amend- 
ment to Section 9(b): 

Provided, That if the majority of any craft union within a plant or employer unit 
signify its wish for the craft unit, the Board shall designate the craft unit as the unit 
appropriate for the members of that union: Provided further, That without prejudice 
to the preceding provision if the majority of the employees of any plant within an 
employer unit signifies its wish for the plant unit for voting or representation in prefer- 
ence to the employer unit the Board shall designate the plant unit as the unit appropri- 
ate for collective bargaining for the employees of that plant.” 


The language of the first provision is not entirely clear. Construed literally 
it would seem to deny the majority rule principle, in that members of a craft 
union could always set themselves apart as a unit from other employees doing 


around New York City); Monon Stone Co. ef al., 10 N.L.R.B. No. 6 (1938) (quarry work- 
ers in Indiana Limestone District); Hyman-Michaels Co. e¢ al., 11 N.L.R.B. No. 60 (1939) 
(all employees of junk dealers in San Francisco). 


7° The C.I.0. contended for the employers’ association unit in Shipowners’ Ass’n of the 
Pacific Coast et al., 7 N.L.R.B. 1002 (1938), in Monon Stone Co. ef al., 10 N.L.R.B. No. 6 
(1938), and in Admiar Rubber Co. et al., 9 N.L.R.B. No. 35 (1938). 

8 The A.F. of L. was successful in this type of unit in Mobile Steamship Ass’n ef al., 8 
N.L.R.B. 1297 (1938), and Hyman-Michaels Co. e¢ a/., 11 N.L.R.B. No. 60 (1939). It was the 
A.F. of L. which had begun the technique of coast-wide bargaining in the Pacific coast long- 
shoremen case. 

% S. 2108, 75th Cong., rst Sess. April 7, 1937. 


%S. 1264, 76th Cong., rst Sess. February 9, 1939. Senator Burke would also require @ 
union to have a majority of those eligible to vote in an appropriate unit, rather than those 
actually voting, to obtain certification. He would also provide that if a petitioner failed of 
certification in an election, the petitioner could not ask the Board for another election for a 
year, and he would give employers the right to petition the Board to certify representatives. 
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exactly the same kind of work merely by virtue of their membership in such 
an organization. Another interpretation of the provision is that it means that 
the desires of a majority of workers in a craft unit will be accepted as final in 
the determination of the appropriate bargaining unit. As thus interpreted it 
is a codification of the Globe rule and subject to the criticism offered to Senator 
Walsh’s amendment contained in S. 2108.*3 

The amendment allowing single plants to be separated from a multiple-plant 
unit is undesirable because it lays down a rigid rule which may prevent a 
practical appropriate bargaining unit from being set up by the Board. The 
Board should be allowed to use discretion as to whether bargaining history or 
geography or other factors warrant the grouping or separation of the several 
plants of one employer.* 

The Senate is at present conducting hearings on the questions raised by the 
various proposed amendments to the Wagner Act. Whether changes in sections 
of the act other than Section 9(b) are desirable or not is not here considered.*s 
It does not seem advisable that Section 9(b) be amended in accord with any 
of the above-mentioned proposals. On the problem of the appropriate bargain- 
ing unit the Board must be allowed a large measure of discretion. The Board 
seems to have used the discretion granted by Section 9(b) intelligently and 
fairly,** and no good reason is seen why it should be hampered in the efficient 
administration of its duties by the enactment of amendments restricting its 
discretion in the determination of the “appropriate bargaining unit.” 


83 Report of the National Labor Relations Board, op. cit. supra note 8, at 165-6. 
84 Jd. at 174-6. 


s The Legal Department of the C.1.0. has prepared booklets: The Wagner Act Threat- 
ened with Destruction! Pub. No. 25 (Feb., 1939), and Why the Wagner Act Should Not Be 
Amended, Pub. No. 23 (Dec., 1938). See also, Explanatory Comment on A.F. of L. Amend- 
ments to the National Labor Relations Act (1939). 

% See the G—— D—— Labor Board, Fortune 52 (Oct., 1938). Other Fortune articles 
dealing with the Board are William Green, Labor Board vs. Labor Act, Fortune 79 (Feb., 1939), 
and John L. Lewis, The Proposed NLRA Amendments, Fortune 76 (April, 1939). 
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Banks and Banking—Prohibition of Branch Banking—School Savings Plan as 
Branch Banking—(Illinois].—The plaintiff, a corporation engaged in the promotion 
of school savings systems, contracted with the defendant bank, in consideration for a 
fixed sum, to install and maintain such a program in certain public schools. The plan 
involved the opening of student accounts, the acceptance of deposits by the teachers, 
and the collection of such deposits by the defendant’s messenger. Finding the arrange- 
ment unprofitable, the defendant discontinued the plan before the time stipulated in 
the contract. On appeal from a judgment awarding the plaintiff contract damages, 
held, reversed. The contract violated the Illinois statute prohibiting branch banking,’ 
and was therefore wlira vires. Thrift, Inc. v. State Bank & Trust Co? 

That the court was justified in declaring the contract wlira vires and, therefore, 
unenforceable because of an Illinois statute prohibiting branch banking; seems unlikely 
in view of the fact that apparently neither counsel called the court’s attention to a 
statute which sanctions school savings arrangements by Illinois banks.‘ Had this 
statute been given consideration, damages for breach of the contract would doubtless 
have been allowed. 

The Illinois statute prohibiting branch banking is admittedly explicit, but, it is 
submitted, was not intended to outlaw school savings systems. The statute expressly 
forbids any bank from receiving deposits or cashing checks in any place other than the 
corporate charter situs and from having any other “banking house,” “agency,” 
“branch office,” or “branch bank.”’s This and similar statutes have been adopted 
because of the many objections to branch banking. It is maintained that branch bank- 
ing prevents adequate supervision and inspection,’ encourages absentee control,® ag- 
gravates disturbances in the whole banking system,? and results in concentration of 
financial resources and the disappearance of the independent banker.'* These objec- 
tions, however, do not apply to a school savings system. Such a plan requires but little 

* Smith-Hurd’s Ill. Rev. Stat. 1937, c. 164, § 9. 

2 298 Ill. App. so1, 19 N.E. (2d) 126 (1939). 

3 Smith-Hurd’s Ill. Rev. Stat. 1937, c. 164, § 9. 

4 Smith-Hurd’s Il. Rev. Stat. 1937, c. 164, § 16. 

5 Smith-Hurd’s Ill. Rev. Stat. 1937, c. 164, § 9. 

6 See Fordham, Branch Banking as Separate Entities, 31 Col. L. Rev. 975 (1931) for state 
branch banking legislation. Cf. State ex rel. Barrett v. First Nat’l Bank, 297 Mo. 397, 249 S.W. 
619 (1923) which held that a state may prohibit national banking branches; 44 Stat. 1228 
(1927), 48 Stat. 189, 190 (1933), 49 Stat. 708 (1935), 12 U.S.C.A. § 36 (1936). 

7 Fordham, op. cit. supra note 6, at 977. 

§ Collins, The Branch Banking Question 9 (1926); 2 Zollman, Banks and Banking § 1292 
(1936). See also Willis, Branch Banking, 2 Encyc. Soc. Sci. 679, 680 (1930). 

* Brink, Branch or Chain Banking—Its Effect on the Community, 35 Com. L. League J. 
188, 190 (1930). 

© Collins, op. cit. supra note 8, at 8. 
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additional supervision, inasmuch as & separate bookkeeping system is not needed.” 
Absentee control is dangerous only where widely-separated, independent banking 
units are involved, a situation non-existent in a school savings system.” Nor should 
the fear of monopoly or of the disappearance of the independent banker be of any con- 
cern; student banking comprises but a small part of total bank deposits,"3 and con- 
sequently deprives competing banks of little or no business. Thus, no main objection 
to branch banking” is applicable to a school savings system.’ Nor would the express 
provision prohibiting the acceptance of deposits at a place other than the bank" seem 
to apply to school savings, for such a provision was undoubtedly designed to prevent 
the development of city-wide branch banking, allegedly the forerunner of state-wide 
operations.*7 

Failure of the branch banking statute to prohibit school savings plans, however, 
does not sanction such arrangements. Banks, being affected with a public interest," 
may exercise no powers not clearly given by the constitution, statute, or corporate 
charter;?* silence or failure clearly to prohibit is not tantamount to authorization. But 
Illinois law is not silent on this question. The statute prohibiting private banking ex- 
pressly states that nothing within that act shall be construed to prevent banks in- 
corporated under Illinois or federal law from having agents receive savings deposits 
“in and through the public schools.”** Thus, although the act does not affirmatively 
provide for school savings, the legislature has, by explicit exception, unequivocally 
given its approval to such plans. 

It is submitted, furthermore, that even if the branch banking statute were intended 
to prohibit school savings, such plans may be adopted by Illinois banks. The act 
prohibiting private banking, which contains the clause allowing school savings by 
express exception, was passed after the branch banking statute." Thus, if the two 


* American Bankers Ass’n, School Savings Banking 120 ef seg. (1923) illustrating the 
accounting system. 

‘2 The absentee control criticism is aimed at branch banking as a state-wide activity. See 
Marvin v. Kentucky Title and Trust Co., 218 Ky. 135, 291 S.W. 17 (1927). 

*3 In 1927 school savings deposits amounted to only 39 million dollars, while all deposits 
totaled 32,063 million dollars. See Murphey, Thrift through Education (1929); The World 
Almanac 298 (1938). 

4 See Cartinhour, Branch, Group and Chain Banking 298 ef seg. (1931) for a discussion of 
the objections to branch banking. 

8 See In re Commissioner of Banks, Mass. Att’y-Gen. Rep. 276 (1922) where it was held 
that a school savings arrangement was not a “branch office” within the Massachusetts statute 
prohibiting trust companies from having branch offices. 

*6 Smith-Hurd’s Ill. Rev. Stat. 1937, c. 164, § 9. 

*7 Collins, op. cit. supra, note 8, at rr. 

* Bruner v. Citizens Bank, 134 Ky. 283, 293, 120 S.W. 345, 348 (1909); Bank of Italy v. 
Johnson, 200 Cal. 1, 12, 251 Pac. 784, 788 (1926). 

*» Knass v. Madison and Kedzie Bank, 354 Ill. 554, 188 N.E. 836 (1933); Continental Ill. 
Nat’! Bank & Trust Co. v. Peoples Trust & Savings Bank, 366 Ill. 366, 9 N.E. (2d) 53 (1937). 

2° Smith-Hurd’s Ill. Rev. Stat. 1937, c. 16}, § 16. 

* The act prohibiting branch banking was passed in 1923 and approved by referendum 
in 1924, Smith-Hurd’s Ill. Rev. Ann. Stat. 1934 c. 164, §.9. Section 16 on private banking 
passed in 1929 and accepted by the electorate in 1930 supersedes an act of 1919 which con- 
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laws cannot be reconciled, the later will repeal the earlier to the extent of allowing 
school savings plans.” In any event, whether the acts be deemed consistent or in- 
compatible, the decision in the instant case appears to be clearly wrong. 


Bankruptcy—Reorganization—Jurisdiction and Discretion under Section 77B 
and Chapter X To Proceed by Summary Process in Collection of Pledged Assets— 
[Federal].—The debtor assigned and pledged certain accounts receivable to the com- 
plaining creditor. In some instances the same accounts were assigned to two or more 
creditors. Proceedings were then instituted under Section 77B of the Bankruptcy 
Act. By order of the district court, in a summary proceeding,’ the trustee was directed 
to notify all debtors whose debts were assigned to pay their indebtedness to the trustee, 
who was to deduct one and one-half percent for “collection charges” and keep the 
sums collected in separate accounts to await final disposition. The creditor-pledgee of 
the accounts receivable objected to the jurisdiction of the trial court to proceed sum- 
marily. The Circuit Court of Appeals held that under Section 77B the debtor’s uncon- 
tested property interest in the accounts receivable was sufficient to give the reorganiza- 
tion court summary jurisdiction. In re Moulding-Brownell Corp.—National Builders 
Bank of Chicago v. Schwarts.? 

The decision is a recognition of the broadened summary jurisdiction conferred by 
Section 77B of the Bankruptcy Act.3 Since in ordinary bankruptcy proceedings, pos- 
session by the court is the basis of the court’s power over the debtor’s property,‘ the as- 
sertion of an adverse claim to possession may necessitate a plenary suits to collect the 
assets of the debtor’s estate. In reorganization proceedings, however, the reorganiza- 
tion court is vested by Section 77B (a) with complete and paramount control of the 


tained the identical clause as to school savings. One section of this prior act had been held 
unconstitutional in Wedesweiler v. Brundage, 297 Ill. 228, 130 N.E. 520 (1921), but this sec- 
tion has been omitted from the amended statute. 


22 Ayres v. City of Chicago, 239 Ill. 237, 247, 87 N.E. 1073, 1076 (1909); City of Decatur v. 
German, 310 Ill. 591, 142 N.E. 252 (1924); People v. Gould, 345 Ill. 288, 312, 178 N.E. 133, 
143 (1931). 

"A summary proceeding is one begun by petition and notice of motion or by order to 
show cause. The court may make its determination upon proof by affidavit or upon testimony 
at a hearing; upon short notice or ex parte. The determination and trial of issues by formal 
pleadings has no place in a summary proceeding.” 2 Gerdes, Corporate Reorganizations 
§ 849 (1936). 

2 101 F. (2d) 664 (C.C.A. 7th 1939). 


3 48 Stat. 912 (1934), 11 U.S.C.A. § 207 (1938). The amendment and incorporation of § 77B 
into Chapter X of the Bankruptcy Act probably does not diminish the summary jurisdiction 
of the reorganization court for if anything the provisions of Chapter X would seem to extend 
the court’s power. 

4 Wabash Ry. v. Adelbert College, 208 U.S. 38, 53 (1908); Taubel-Scott-Kitzmiller Co. v. 
Fox, 264 U.S. 426, 433 (1924); Mueller v. Nugent, 184 U.S. 1 (1901); May v. Henderson, 
268 U.S. 111 (1925); Harrison v. Chamberlin, 271 U.S. 191 (1926). 

5 “If a proceeding is treated as a suit in equity, with formal pleadings and amendments, and 
full opportunity for the presentation and cross-examination of witnesses is given at the trial, 
the proceeding is plenary rather than summary, even though begun by petition and notice of 
motion or by order to show cause.” 2 Gerdes, op. cit. supra note 1, at § 849. 
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“debtor’s property wherever located,’ and the new test as to the necessity of a plenary 
suit is whether there is more than a colorable adverse claim to title.’ 

The increased statutory jurisdiction is explained by the difference between the ob- 
jectives of bankruptcy and reorganization. In bankruptcy the aim is immediate liqui- 
dation and distribution, and retention of possession and liquidation by security holders 
will not defeat this purpose. The theory of a reorganization, however, is that the 
creditors will ultimately recover a greater proportion of their claims through the 
rehabilitation and continued operation of the debtor’s business. Fair treatment of all 
the creditors requires that the continuation of the business be not unduly hampered by 
dissipation of the debtor’s property to particular creditors,* or by the separate adminis- 
tration of the estate in numerous forums. The effectuation of a successful plan under 
Section 77B is accomplished by centralizing the reorganization proceedings in a 
single forum,’ and vesting the 77B court with control over property in the hands of 
creditors which is not enjoyed by an ordinary bankruptcy court.’ 

It is true that the right of immediate liquidation sometimes is the essence of the 
creditor’s bargain in taking collateral for his loan." In spite of Section 2 (15) of the 
Bankruptcy Act,” the limited power of the bankruptcy courts to deal with secured 
creditors has prevented the issuance of summary stay orders in bankruptcy—except 
in cases where the debtor had possession at the time of bankruptcy or the lien was 
voidable. In contrast are the reorganization cases in which stays have been ordered 
even prior to the formulation of a plan." Since the pursuit by each secured creditor of 
his remedy may jeopardize the success of the entire plan, the plan may include provi- 


6 48 Stat. 912 (1934), 11 U.S.C.A. § 207 (a) (1938). 

7 See Gerdes, Jurisdiction of the Court in Proceedings under § 77B, 4 Brooklyn L. Rev. 
237 (1935). 

5 It is vital to the success of a reorganization that all the debtor’s property and all its 
creditors secured and unsecured be included, particularly as modern corporate financial struc- 
tures often involve secured obligations. § 77B (b), 48 Stat. 914 (1934), 11 U.S.C.A. § 207 (b) 
(1938), provides that ‘“‘the term ‘claim’ includes debts, securities . . . . liens, or other interests 
of whatever character.”’ By § 77 (c) (6), 48 Stat. 916 (1934), 11 U.S.C.A. § 207 (c) (6) (1938), 
the judge ‘shall determine a reasonable time within which the claims and interests of creditors 
.. +. may be filed or evidenced, and after which no such claim or interest may be shown.” 
Creditors are thus obliged to come in, or else be excluded from the benefits of the reorganiza- 
tion. 

9See In re Greyling Realty Corp.—Troutman v. Compton, 74 F. (2d) 734 (C.C.A. 2d 
1935). 

t© See Continental Illinois Nat’] Bank & Trust Co. v. Chicago, R.I. & Pac. Ry. Co., 72 F. 
(ad) 443 (C.C.A. 7th 1934). 

™ See note, 48 Harv. L. Rev. 1430 (1935). 

52 Stat. 842 (1938), 11 U.S.C.A. § 11 (15) (Supp. 1938). By this section Bankruptcy 
Courts are invested with such authority in equity as enables them to exercise original jurisdic- 
tion in bankruptcy proceedings, including the power ‘‘to make such orders, issue such process, 
and enter such judgments in addition to those specifically provided for as may be necessary for 
the enforcement of the provisions of this Act.” 

*3 Continental Illinois Nat’] Bank & Trust Co. v. Chicago, R.I. & Pac. Ry. Co., 294 U.S. 
648 (1935); Im re Prudence-Bonds Corp., 77 F. (2d) 328 (C.C.A. ad 1935). See also In re 
Prudence Bonds Corp.—Radin v. Chemical Bank & Trust Co., 75 F. (2d) 262 (C.C.A. 2d 
1935). 
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sions modifying or altering the rights of creditors, secured or unsecured,“ and upon 
confirmation, the provisions of the plan and the order of confirmation are binding upon 
all creditors whether or not they have accepted.’ It is arguable that the broad control 
of the 77B court after consummation of the plan" must in some measure depend on the 
existence of extensive summary power prior to confirmation. Accordingly in a few 
cases, including the instant one, even the issuance of turnover orders, seemingly more 
drastic than stays, have been sustained."’ 

Since any property interest in the debtor vests the reorganization court with 
jurisdiction," it would seem that it is no longer a question of the court’s power to 


"4 § 77B (b) (1), 48 Stat. 913 (1934), 11 U.S.C.A. § 207 (b) (1) (1938). See also § 77B (b) (9), 
48 Stat. 914 (1934), 11 U.S.C.A. § 207 (b) (9) (1938) by which a plan of reorganization ‘‘shall 
provide adequate means for the execution of the plan, which may include . . . . the satisfac- 
tion or modification of liens.” Compare § 67 d, 30 Stat. 564 (1898), 11 U.S.C.A. § 107 (d) 
(1934) which in substance provided that bona fide liens shall not be affected by anything con- 
tained in the Bankruptcy Act (as it stood prior to the adoption of § 77B). 

*S § 77B (g) (3), 48 Stat. 920 (1934), 11 U.S.C.A. § 207 (g)(3) (1938). 

*6 “Upon final confirmation of the plan, the debtor . . . . shall put into effect and carry out 
the plan and the orders of the judge relative thereto, under and subject to the supervision and 
control of the judge ” §77B (h), 48 Stat. 920 (1934), 11 U.S.C.A. § 207 (h) (1938). 

17 In re Monsen—Mellin v. Monsen, 74 F. (2d) 411 (C.C.A. 7th 1934); Jn re Greyling Realty 
Corp.—Troutman v. Compton, 74 F. (2d) 734 (C.C.A. 2d 1935); 7m re Moulding-Brownell 
Corp.—Nat’l Builders Bank of Chicago v. Schwartz, 101 F. (2d) 664 (C.C.A. 7th 1939). “The 
court of reorganization can bring within its jurisdiction property covered by mortgage or 
pledge, when a plan covering it has been adopted and confirmed. And prior thereto, property 
held by a pledgee, in which the debtor has an equity, is Likewise within the court’s jurisdiction. 
. ... For the purpose of reorganization, the court should take complete charge of property in 
order that it may from the beginning, and through all the intermediate steps of reorganization, 
so administer the property as to achieve the desired rehabilitation.”” Jm re Prudence-Bonds 
Corp., 77 F. (2d) 328, 330 (C.C.A. 2d 1935) (italics supplied). Cf. In re Frances E. Wil- 
lard Nat’l Temperance Hospital—Campe v. Bills, 82 F. (2d) 804, (C.C.A. 7th 1936) where 
it was held that a turnover order was improper either in a summary or plenary proceeding prior 
to confirmation of the plan since the trustee-mortgagee, on default, held the property for the 
bondholders. It would seem however that the confirmation of the plan would result in “‘pay- 
ment”’ of the bondholders and the trustee could then be forced out of possession, because there 
is no longer any property objection to the court’s jurisdiction. § 227 of Chapter X, 52 Stat. 
899 (1938), 11 U.S.C.A. §627 (Supp. 1938) reads: ‘‘The court may direct the debtor, its 
trustee, any mortgagees, indenture trustees .... to execute and deliver... . such instru- 
ments as may be necessary to effect a retention or transfer of property dealt with by a plan 
that has been confirmed 


8 Jn re Greyling Realty Corp.—Troutman v. Compton, 74 F. (2d) 734 (C.C.A. 2d 1935), 
cert. denied 294 U.S. 725 (1935). But see Arnold and James, Cases on Trials, Judgments, 
and Appeals 452 (1936), where the authors in commenting on the Greyling case say: ‘“The 
formula is that summary process cannot be used to determine a substantial adverse claim to 
property which is not in the possession of the bankruptcy court. Therefore in affirming the 
summary order to turn over the proceeds, the Circuit Court of Appeals held in effect that state 
court receivers did not have any substantial adverse claim because they did not hold the 
property in their possession in their own right but only for the benefit of others.” It is sub- 
mitted that this emphasis on “‘possession”’ is a misconception of the difference between a re- 
organization and ordinary bankruptcy. 

“Formerly the court, while having jurisdiction of whatever equity a bankrupt might own 
in pledged property did not have jurisdiction over the property itself. Thus property was in 
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enjoin the sale or order the surrender of collateral in the hands of creditors, but a mat- 
ter of discretion only.'? In some of the cases in which summary jurisdiction was denied 
the debtor’s property interest had been defeated or was at least disputed. The taking of 
the debtor’s bank deposit under claim of set-off,?* the forfeiture of the debtor’s equity 
of redemption to mortgaged property,” the foreclosure and possession by a committee of 
bondholders under final decree,”* have resulted in such defeasance. Under such circum- 
stances plenary proceedings may be required. So also where the creditor claimed funds 
which had never been the property of the bankrupt,?? where the debtor was vendee 
under a conditional sale,*4 and where the debtor was only the trustee under a deposit 
agreement.*s But even where the debtor cannot be said to have property, it would 
seem that a summary stay order might be issued in an emergency affecting the success 
of the plan although nothing further may be adjudicated. In general an abuse of dis- 
cretion rather than an erroneous assumption of jurisdiction explains the cases reversing 
summary orders in reorganization proceedings. Thus it was error to proceed summarily 
where the injunction was not sought in good faith,* or where there was small like- 
lihood of a reorganization plan being accepted,” or where the benefits of the stay order 
could not contribute to the execution of the reorganization.** 


the possession of the pledgee, and the bankrupt having neither real nor constructive possession 
thereof, the bankruptcy court had no jurisdiction over it But the present grant of 
jurisdiction under § 77B, contains no limitation which excludes property subject to a lien or 
mortgage.” In re Prudence-Bonds Corp., 77 F. (2d) 328, 330 (C.C.A. 2d 1935). 


19 See Continental Illinois Nat’l Bank & Trust Co. v. Chicago, R.I. & Pac. Ry. Co., 204 
U.S. 648, 677 (1935); Jm re Monsen—Mellin v. Monsen, 74 F. (2d) 411, 413 (C.C.A. 7th 1934). 

» In re Chicago & Northwestern Ry. Co.—Megan v. Continental Illinois Nat’! Bank & 
Trust Co., 86 F. (2d) 508 (C.C.A. 7th 1936). 

** In re Prudence Bonds Corp., 79 F. (2d) 212 (C.C.A. 2d 1935); In re Prudence Co.—Ma- 
rine Midland Trust Co. of New York v. Callaghan, 82 F. (2d) 755 (C.C.A. 2d 1936). But see 
In re Mortgage Securities Corp.—Union Trust Co. of Maryland v. Compton, 75 F. (2d) 261 
(C.C.A. 2d 1935). In commenting on this case Judge Hand observes in Jn re Prudence-Bonds 
Corp., 79 F. (2d) 205, 209 (C.C.A. ad 1935): “We went even further in the case of In re Mort- 
gages Securities Corporation . . . . and directed the trust company there to turn over collateral 
which secured bonds issued by the debtor, even though the latter had conveyed away its 
equity of redemption prior to the institution of the reorganization proceedings.” 

2? Morrison v. Rockhill Improvement Co., 91 F. (2d) 639 (C.C.A. roth 1937); Continental 
Bank & Trust Co. of New York v. Nineteenth & Walnut Streets Corp., 79 F. (2d) 284 (C.C.A. 
3d 1935). 

*3 United States v. Tacoma Oriental S.S. Co., 86 F. (ad) 363 (C.C.A. oth 1936). 

*4 In ve Lake’s Laundry, Inc., 79 F. (2d) 326 (C.C.A. 2d 1935). But note Judge Hand’s 
strong dissent. Were the transaction in the form of a mortgage the court would have had 
summary jurisdiction. The failure to find the technical existence of “title” in the conditional 
vendee tempts creditors to avoid the court’s jurisdiction by arranging the transaction in the 
form of a conditional sale. 

*s Jn re Commonwealth Bond Corp.—Evans v. Mann, 77 F. (2d) 308 (C.C.A. 2d 1935). 


* First Nat’l Bank of Wellston v. Conway Road Estates Co., 94 F. (2d) 736 (C.C.A. 8th 
. 1938). 
*7 In re Murel Holding Corp.—Metropolitan Life Ins. Co., 75 F. (2d) 941 (C.C.A. 2d 1935). 


*8 Jn re Commonwealth Bond Corp.—Evans v. Mann, 77 F. (2d) 308 (C.C.A. 2d 1935); 
Foust v. Munson S.S. Lines, 299 U.S. 77 (1936). 
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The court in proceeding summarily must balance the injury to the particular 
creditor against the benefits to all the creditors in the plan, if the sale, or, at in the 
instant case, individual collection of the accounts, were enjoined. Several factors 
should guide the court’s discretion. The nature of the security, whether long- or short- 
term, should weigh in the scales. It is pointed out that injury to the creditor will be 
greater where the court enjoins the sale of short-term collateral, the essence of which is 
usually quick resale, than where the security is land, which may not have any present 
market value.*? There would seem, however, to be no merit in the contention that 
possession in the court is necessarily inimical to the preservation of the creditor’s 
security of either kind. 

The sale of the debtor’s own obligations may have a more disastrous effect upon the 
plan than if the collateral sold consists of obligations due it,3* but the sale of both has 
been summarily enjoined by reorganization courts.** In the instant case, where the 
debtor had made successive assignments of the same accounts, the hazards imposed 
upon the debtors in paying disputed and possibly voidable claims was a persuasive 
element in issuing the surrender order. The fact that the appellant was a single dis- 
senter in the class of creditors affected by the pledging of the accounts was probably 
also operative. The matter of the trustee’s fee, however, may have given the court 
pause, but, if not obviously excessive, the burden ought to be on the complainant to 
show abuse of discretion. 

Since the reorganization court may exercise nation-wide jurisdiction over the 
debtor’s property, a summary proceeding may entail unreasonable inconvenience upon 
a distant creditor asserting an adverse right. The complexity of the issues, the feasi- 
bility of a jury trial, and the advantages of trying the matter in the accessible local 
forum, may make a separate plenary suit desirable. The court in its discretion may 
order such a separate plenary suit. 

Whether in addition to having summary jurisdiction to issue a stay or surrender 
order, the reorganization court has summary jurisdiction to determine the merits of 
contested claims and to decide whether the creditor’s taking of security was a voidable 
preference has not been settled. Although the decisions in which stays were ordered 
indicate that nothing further was decided,® no provision in Section 77B or Chapter X 
seems to limit the court’s summary process to temporary orders. Indeed, the broad 
powers to effectuate a fair and workable reorganization, even at the cost of modifying 
rights generally, would indicate that the question of final adjudication in a summary 
proceeding is also addressed to the court’s discretion. 


29 See Howland, The Enforcement of Secured Creditors’ Claims under § 77 and § 77B, 


46 Yale L.J. 1109 (1937), and Rapkin, Power of Courts to Restrain Sale of Pledged Collateral, 
21 Marquette L. Rev. 194 (1937). 


3° In re Moulding-Brownell Corp.— National Builders Bank of Chicago v. Schwartz, 101 F. 
(2d) 664, 666 (C.C.A. 7th 1939). 

3* Continental Illinois Nat’l Bank & Trust Co. v. Chicago, R.I. & Pac. Ry. Co., 294 U.S. 
648 (1935); Jn re Moulding-Brownell Corp.—Nat’l Builders Bank of Chicago v. Schwartz, 
ror F. (2d) 664 (C.C.A. 7th 1939). Although the Rock Island case involved § 77 providing 
for railroad reorganization, it would seem that a court proceeding under § 77B or Chapter X 
should have no less jurisdiction where the situation warrants. 


3? In the Matter of Moulding-Brownell Corp.—Nat’! Builders Bank of Chicago v. Schwartz, 


101 F. (2d) 664, 666 (C.C.A. 7th 1939); Continental Illinois Nat’! Bank & Trust Co. v. Chicago, 
R. I. & Pac. Ry. Co., 294 U.S. 648, 681 (1935). 
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In view of the increased jurisdiction conferred by Section 77B and Chapter X con- 
tinued emphasis upon a distinction between summary and plenary proceedings which 
was developed by cases decided prior to the enactment of Section 77B and Chapter X 
appears unwarranted. While Section 2(15)3 was in terms broad enough to extend the 
summary power of bankruptcy courts, the tendency to construe that section narrowly 
so as not to alter the necessity of plenary suits, if paralleled in the construction of the 
stronger provisions of Section 77B and Chapter X undermines the evident difference in 
purpose between a reorganization and bankruptcy. The apprehension of summary 
process as a Star-chamber method of adjudication is groundless, since full opportunity 
to be heard is provided.s4 The difference, in fact, between a summary and plenary 
proceeding is so insignificant as to indicate that the latter is a dilatory tactic which 
should be discouraged like any other hindrance to the consummation of a feasible re- 
organization. 


Bankruptcy— Reorganization—Lease Provisions of Section 77—Treatment of 
Long Term Leases—(Federal].—The debtor in reorganization under Section 77 of 
the Bankruptcy Act was the lessee of a 999 year lease of certain street railway prop- 
erty. The terms of the lease provided for an annual rental of over one million dollars, 
part of which was to be placed in a sinking fund for the retirement of the lessor’s bonds, 
In addition, the lessor was given the right to repossess the property on default without 
prejudice to his right of action for rent or breach of the lease, but the lease contained no 
covenant for liquidated damages. The Court of Appeals, affirming the decision of the 
district court, decided that the lessor was a creditor only to the extent of the rent 
accruing from the date of the rejection of the lease to the latest date for the filing of 
claims in the proceedings. On certiorari to the Supreme Court, held, reversed. The 
lessor should be allowed damages to the extent of the difference between the present 
value of rent reserved less the present value of the remainder of the term, the amount 
to be determined by “evidence which satisfies the mind.” Connecticut Railway & 
Lighting Co. v. Palmer 

Prior to 1934, claims for future rent in bankruptcy’ were not provable in the 
absence of skillfully worded covenants which provided for liquidated damages meas- 
ured by the difference between the present fair value of the rent reserved by the lease 
and the present fair value of the premises for the duration of the term.3 In an equity 


33 See note 14 supra. 


34 “Even in summary proceedings, a reasonable opportunity must be afforded for a proper 
hearing, for otherwise constitutional rights would be violated.” 2 Gerdes, of. cit. supra note 1, 
at § 849. Although the court in the instant case sustained the summary order, it deplored the 
failure to take evidence before its issuance. Perhaps opposition to summary jurisdiction would 
be mollified by affording opportunity to present testimony in addition to argument of counsel. 

* 59 S. Ct. 316 (1939). Two other cases involving the same point have recently been de- 
cided. See Palmer v. Palmer, 59 S. Ct. 647 (1939), reversing Old Colony R. Co. v. New York, 
N.H. & H. R. Co., 98 F. (2d) 670 (C.C.A. 2d 1938), and Jn re Chicago & North Western Ry. 
Co., Claim of Consolidated Office Buildings Co., Opinion of Special Master (D.C. Ill. 1938). 

2 30 Stat. 562 (1898). 

3 Litigants were never certain as to whether a given covenant would be construed so as to 
allow recovery. Manhattan Properties v. Irving Trust Co., 291 U.S. 320 (1933); Irving Trust 
v. Perry, Inc., 293 U.S. 307 (1934); I re Roth and Appel, 181 Fed. 667 (C.C.A. 2d 1910). 
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receivership, a landlord’s claim may be said to have been controlled by local state 
rules,‘ which were seldom more generous than the rigid Bankruptcy Act. Today, how- 
ever, Section 63 of the Bankruptcy Act’ has been modified so that a claim for damages 
from loss of future rent may be allowed, but whether or not the lease contains a coy- 
enant the claim is limited to an amount not to exceed the rent due for the year follow- 
ing the surrender of the premises. The equity receivership, as a reorganization device, 
has been largely supplanted’ by the reorganization acts, all of which, even in the 
absence of a covenant, allow claims based on damages for future rent.’ Like the 
amended Section 63, Chapter XIII, Wage Earner Plans, limits the recovery for 
damages on a broken or rejected lease to the amount of rent reserved for the following 
year. Chapter X, Corporate Reorganization,** confines provable damages to an 
amount not to exceed the next three years’ rent. Section 77," on the other hand, con- 
tains no such legislative evaluation of the landlord’s provable claim. In the prin- 
cipal case the Supreme Court interpreted for the first time this provision of Section 
77 which gives landlords a claim for future rent. After stating that “the term ‘credi- 
tors’ shall include . . . . the holder of a claim under a contract executory in whole or in 
part including an unexpired lease” the act provides that “in case an executory con- 
tract or unexpired lease of property shall be rejected . . . . any person injured by such 
. ... ejection shall for all purposes of this section be deemed to be a creditor of the 
debtor to the extent of actual damage or injury determined in accordance with prin- 
ciples obtaining in equity proceedings.” 

The above quoted provision of Section 77 presents two immediate problems: 
(1) What is the meaning of “equity proceedings,” and (2) does this meaning explain 

4 Finletter, Principles of Corporate Reorganization 270 (1937). For cases based upon the 
historical treatment of rent see Gardiner v. Butler & Co., 245 U.S. 603, 605 (1917); Rogers v. 
United Grape Products, 2 F. Supp. 70 (N.Y. 1933); for cases treating a lease like an installment 
contract see Leo v. Pearce Stores, 54 F. (2d) 92 (D.C. Mich. 1931), and 57 F. (2d) 340 (D.C. 
Mich. 1932); Pennsylvania Steel Co. v. New York City Ry. Co., 198 Fed. 721, 759 (C.C.A. ad 
1912). Cf. Filene’s Sons Co. v. Weed, 245 U.S. 597 (1918). 

5 48 Stat. 923 (1934), 11 U.S.C.A. § 103 (a) (1937). 

¢ Whether or not a covenant, which provides that the filing of a petition in bankruptcy is 
itself a breach of the lease, is subject to the limitation of one year is a matter of some doubt. See 
Irving Trust Co. v. Perry, Inc., 293 U.S. 307 (1934). 

7 By the end of 1933 only 2,500 miles of railroad track were in the hands of trustees under 
Section 77B. But by the end of 1937 the figure reached 56,000. In 1937, 28 miles of track passed 
into equity receivership as against 1,757 which entered statutory reorganization. For the 
first seven months of 1938, 487 miles went to receivers and 4,528 to trustees. Statistics of 
Railways in the U.S., 51 I.C.C. 1937. 

* C. X, Corporation Reorganizations, 52 Stat. 893 (1938), 11 U.S.C.A. § 602 (Supp. 1938); 
C. XI, Arrangements, 52 Stat. 910 (1938), 11 U.S.C.A. § 753 (Supp. 1938); C. XII, Real 
Property Arrangements by Persons Other than Corporations, 52 Stat. 921 (1938), 11 U.S.C.A. 
§ 858 (Supp. 1938); C. XIII, Wage Earners Plans, 52 Stat. 933 (1938), 11 U.S.C.A. § 1042 
(Supp. 1938). 

9 52 Stat. 933 (1938), 11 U.S.C.A. § 1042 (Supp. 1938). 

¥ 52 Stat. 893 (1938), 11 U.S.C.A. § 602 (Supp. 1938). Construing a similar provision in 
Section 77B, see Kuehner v. Irving Trust Co., 299 U.S. 445 (1936); City Bank Farmers Trust 
Co. v. Irving Trust Co., 299 U.S. 433 (1936). 


™ 49 Stat. 911 (1935), 11 U.S.C.A. § 205 (b) (1927). «2 Ibid. 
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why Congress failed to set forth in Section 77 a definite measure of provable damages as 
it did in Chapters X and XIII."3 

It has been suggested, as an answer to the first problem, that equity proceedings 
might be taken to mean equity receiverships. This would lead to the application of the 
usual equity receivership rule and, in the event of disaffirmance of a lease, claims for 
damages would be allowed under Section 77 up to the final date of filing claims."* In 
support of this construction is the fact that Section 77 is in many respects a codification 
of the equity consent receivership.s But even if the words are taken to mean equity 
receivership, it is still possible to urge that the intention of the act is to treat leases as 
executory contracts to which the doctrine of anticipatory breach may be applied* so 
that “actual damages or injury” would mean more than merely the ‘accrued damages” 
allowed in equity receiverships. Under such a view full contract damages would be 
recoverable. 

It seems more probable, however, that the provision means either that damages 
shall be allowed so far as they can be determined, or that some other standard should 
be applied by the court in its discretion. As near as it is possible to tell, it is this latter 
view that the court adopts in the instant case.'? This construction is fortified by the 
fact that the term “equity receivership” does appear in Section 77 in another connec- 
tion where clearly equity receivership is meant,"* but the phrase “equity proceeding” 
does not appear elsewhere. In addition, the history of the provision through the stages 
of legislative drafting indicates that the words equity proceedings may have been in- 
tended as words of emphasis rather than of limitation. In its first enactment the sec- 
tion merely made the landlord a creditor for future rent ;?9 in the revision by the Federal 
Coordinator of Transportation,”* it was stated that a lessor injured by the rejection of 
his lease should be a creditor “to the extent of such damages or injury”; and it was only 


3 Friendly, Amendment of the Railroad Reorganization Act, 36 Col. L. Rev. 27, 50 
(1936). 

4 This formula was applied by the Circuit Court of Appeals in the instant case. Jn re 
New York, N. H. & H. R. Co., 95 F. (2d) 483 (C.C.A. ad 1938). But that court did not declare 
that “equity proceedings” means “‘equity receivership.” See note 4 supra. 

*s t Gerdes, Corporate Reorganization § 20 (1936); Garrison, Reorganization of Railroads 
under the Bankruptcy Act, 1 Univ. Chi. L. Rev. 71 (1933); Lowenthal, The Railroad Reorgani- 
zation Act, 47 Harv. L. Rev. 18 (1933); 47 Yale L. J. 247 (1937). 


6 2 Gerdes, op. cit. supra note 15, at §§ 682, 687 (1936). Even if this were the interpreta- 
tion given, a landlord’s claim might be limited because of the respect courts of equity have 
shown for the degree of speculation involved in assessing damages. See cases cited in note 2 
supra. Cf. Central Trust Co. v. Chicago Auditorium Ass’n, 240 U.S. 581 (1916); Pennsylvania 
Steel Co. v. New York City Ry. Co., 198 Fed. 721, 735 (C.C.A. 2d 1912). 

‘7 Cf. the treatment of the set-off problem in Lowden v. Northwestern Nat’! Bank & Trust 
Co., 298 U.S. 160 (1936). 

8 In Section 77 (c) (3) reference is made to “equity receivership.” In two places in Section 
77 (p) the phrase ‘‘receivership proceedings” is used where the meaning is equity receivership. 
49 Stat. grr (1935), 11 U.S.C.A. § 205 (b) (1937). 


9 47 Stat. 1475 (1933). In this connection see Rogers and Groom, Reorganization of Rail- 
road Corporations under Section 77 of the Bankruptcy Act, 33 Col. L. Rev. 571, 596 (1933). 
»° Report of the Federal Coordinator of Transportation, House Document No. 89, 74th 
Cong., rst Sess., Appendix X, 220 (1935). 
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in the house committee draft, which in most other respects adopted the previous word- 
ing, that the words “equity proceedings” first appear." 

If the court is free under the provision to allow that amount of damages which is 
fair, the difficulties of allowing full damages always urged against landlords’ claims 
reappear. It will be contended that any estimate of future damages is too speculative 
to be allowed, and that the lack of a ready market for this type of property makes the 
damages more speculative than in the ordinary executory contract. Further, especial- 
ly with long term leases, it will be argued that the allowance of a full claim to the lessor 
will dwarf the claims of other creditors.* These considerations would seem to justify 
some limitation on landlords’ claims similar to that in Chapter X or Chapter XIII. 
Since such a limitation in Section 77 is conspicuously absent, an analysis of a possible 
reason for the omission becomes imperative.?3 

It is apparent that there are some grounds upon which to distinguish leases of rail- 
road property from other leases. Where a lease on non-railroad property is not adopted 
by the plan of reorganization, the landlord may regain his property and may prove 
damages. His claim is made to depend upon what is shown to be the present value of 
probable future rentals.*4 This is necessarily somewhat speculative and justifies an 
arbitrary limitation on the amount of the claim. The return of leased railroad prop- 
erty, however, presents more difficult problems. In the usual case operation of the 
leased property cannot be discontinued without the consent of the Interstate Com- 
merce Commission.*s Usually the lessor will be forced to a choice between leasing to 
the reorganized tenant or operating the lines. Since in a majority of these cases it is 
probable that the lessor will be anxious to re-let, it is important that the reorganization 
court be in a position to allow damages conditioned on the new terms of the lease. By 


2 There was no mention of these changes in House Committee report. 
22 See 47 Yale L. J. 272 (1937). 


*3 The amount of recovery allowed the landlord must fully satisfy his claim because Sec- 
tion 77 (f) provides that “‘the property dealt with by the plan, when transferred and con- 
veyed .... shall be free and clear of all claims of the debtor, its stockholders and creditors 
and the debtors shall be discharged from its debts and liabilities.” 49 Stat. 911 (1935), 11 
U.S.C.A. § 205 (f) (1937). 


24 See In re Chicago & North Western Ry. Co., Claim of Consolidated Office Buildings Co., 
Opinion of Special Master (D.C. Ill. 1938). This was a claim filed in proceedings under Sec- 
tion 77 arising from the disaffirmance of a lease of certain office space. On the basis of the 
report of the special master the court allowed a large claim representing full damages limited 
only by the discretion of the court. Since the lease in question covered non-railroad property, 
it would seem that the court’s discretion should have been controlled by the lease provisions 
of Section 77B. 


%5 49 Stat. 911 (1935),11 U.S.C.A. 205 (c) (6) (1937). This section seems to indicate that after 
the lease is rejected the lessee may elect whether to continue operation of the leased road, and 
provides that no such road may be abandoned without authorization by the I.C.C. 


%¢ That such a choice may be theoretical is illustrated by examining the actions of the 
trustee and the proposed plans in the reorganization of the New York, N.H. & H. R.Co. The 
New Haven’s plan calls for the acquisition of the property of three of five companies whose 
roads were formerly leased by the New Haven but which leases were disaffirmed by the court. 
The plan also provides for the assumption of the lease of the fourth. It is interesting to note 
that the plan recommended a reduction of over $3,500,000 in rentals on leased roads. This 
would seem to indicate a need for authority to include leased railroad lines in the plan on 
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proper petition under Section 77 c(6)*7 the lessee may be forced to operate the rejected 
property. Here, again, the judge should not be bound by an arbitrary measure of 
damages. 

Furthermore, in many cases, the debtor’s future existence and the possibility of any 
reorganization plan may depend largely on the debtor’s ability to keep the leased 
property. It should be remembered that long term leases are often used as devices both 
for controlling railroad properties** and for isolating income and liability. The lessor, 
thus, is functionally in the same position as a mortgagee. The analogy seems par- 
ticularly compelling in the instant case not only because of the length of the lease but 
because part of the rent reserved was to be earmarked for a sinking fund for the lessor’s 
bonds. A mortgagee under the terms of Section 77 is in effect forced to give up his 
security and rely on the fair plan of reorganization for a satisfaction of his claims.*? In 
view of his analogous position, the lessor may possibly receive similar treatment.° 
If so the landlord may not repossess his property in a given case even though the 
trustee and the plan have not accepted the lease according to its terms.3* Under these 
circumstances the lessor’s claim for damages need not be completely speculative, be- 
cause the future rental value of the property is indicated by the new terms of the lease. 
Where the lessor-creditor refuses to enter into the plan voluntarily, it would seem to be 
a proper exercise of discretion for the court to isolate the lessor-creditor, establish fair 


some basis similar to that provided for secured creditors. Not only does the New Haven plan 
recommend acquisition of the property of former lessor companies but the plans of two of the 
lessor companies also make similar proposals. In many instances the lessor company and 
the lessee are mutually dependent. See Moody’s Steam Railroads 645 (1938). 


27 49 Stat. g11 (1935), 11 U.S.C.A. § 205 (c) (6) (1937). 


*8 There are approximately 325 companies, owning 15% of all the railroads in the country, 
whose lines are operated by other companies, in large part under long term leases. The extent 
to which the lessee company has interests in the capital structure of the lessor would vary 
from complete ownership to no investment at all. Statistics of Railways in the U.S., 51 I.C.C. 
1937. For a discussion of advantages and disadvantages to be gained from combination by 
lease see Ripley, Railroads, Finance and Organization 418 (1915); Frederick, Huring and Hypps, 
Regulation of Railroad Finance (1930); Cleveland and Powell, Railroad Finance 299 (1912). 


9 Cf., “The reorganization plan under Section 77B . . . . may destroy the security and, as 
long as the old relative priorities of creditors and stockholders are preserved, may even com- 
pel a minority of the secured creditors to accept stock of the reorganized company in lieu of 
their secured claims.” Finletter, op. cit. supra note 4, at 69 (1937). 


3° Cf. treatment of conditional sales under Section 77B; see In re Lake’s Laundry, 79 F. 
(2d) 326 (C.C.A. 2d 1935) cert. denied 296 U.S. 622 (1935) (under Section 77B property held 
by conditional vendee is not subject matter of reorganization proceedings; L. Hand, J., entered 
a strong dissent); Jn re Ideal Laundry, Inc., 10 F. Supp. 719 (Cal. 1935). See also Brady, 
Satisfaction of Dissenting Claims in Reorganization Schemes under Section 77B, 19 Marq. L. 
Rev. 106 (1935); Rogers and Groom, op. cit., supra note 19; In re Hotel Gibson Co., rz F.Supp. 
30 (Ohio 1935) (holders of land trust certificates entitled to benefit of reorganization pro- 
ceedings). 


3* Under Section 77 the trustee may reject the lease or it may be rejected in the plan. Al- 
though it is rejected in the latter after the former has affirmed, the claim arising is not thereby 
entitled to priority. The difficulty arises when the plan may need to retain the premises but 
cannot without a reduction in rent. See Finlettter, op. cit. supra note 4, at 223 (1937). 
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damages, and approve the plan without his consent. It is apparent that this pro- 
cedure would be justified only where the property is essential to the workings of the 
railroad or the success of the plan.33 

Where new terms for the lease are neither required by nor permitted within the 
plan of reorganization, the court will have to exercise its discretion in determining full 
damages, and will be forced to apply some standard similar to the nebulous one sug- 
gested in the instant case, “evidence which satisfies the mind.’”’34 Because, however, 
the percentage of cases is so large where lessor will re-rent to the debtors or the debtor 
will as of right continue to use the property, an omission of the arbitrary limitation in 
Section 77 is explainable. In allowing the landlord’s claim for future damages, atten- 
tion will be focused on his treatment in the plan. His treatment there will indicate the 
future revenues he will receive from the property, thus determining his damages. 


Bills and Notes—Fictitious Payee—Protection of Innocent Holder—([Federal and 
Ohio].—An insurance company authorized its agent, a veteran claim adjuster, to settle 
certain claims for damages asserted against it. The agent, who was apparently the 
drawer, executed a draft in which the insurance company was drawee in favor of one 
of the claimants as payee. The agent had no general authority to execute drafts. The 
standard form of draft of the insurance company was in the nature of a contract of 
settlement reciting that proper indorsement was to be a full release of the described 
claim. The agent forged the indorsement of the payee, had one of his employees 
transfer the draft to the defendant bank, and pocketed the proceeds. At the time the 
draft was “issued,” the agent intended that the payee should get no interest. The 
defendant bank collected from the insurance company as drawee, after which the in- 
surance company, on discovering the fraud, settled with the real claimant. In a suit by 
the assignee of the insurance company to recover money had and received, held, the 
plaintiff may not recover. Since the instrument is payable to bearer under the fictitious 
payee doctrine, the rule as to forged indorsements is not applicable. Hartford Accident 
and Indemnity Co. v. Fifth Third Union Trust Co.* 

In another case arising out of similar frauds of the same agent, the sequence of 
events was parallel except that in the drafts executed by the agent the insurance com- 
pany appeared both as drawer and as drawee. Furthermore, the agent “‘at no time” 
intended that the named payees should get any interest in the instruments. In addi- 
tion the agent transferred the drafts to the defendant bank personally. In a similar 
action, held, the plaintiff may recover because the instrument is not payable to bearer. 


3? The lease of the Old Colony R. Co. in the reorganization of the New York, N. H.& H.R. 
Co. is an excellent illustration of this problem. The court disaffirmed the lease but in its plan 
for reorganization the New Haven included plans for restoring the Old Colony to its system. 
The Old Colony also submitted a plan including the terms upon which the Old Colony would 
rejoin the New Haven. The reorganization plan could be more easily formulated if the court 
had power to deal with the lessor lines without the owners consent. See Palmer v. Palmer, 59 
S. Ct. 647 (1939); reversing Old Colony R. Co. v. New York, N. H. & H. R. Co., 98 F. (2d) 
670 (C.C.A. 2d 1938); Moody’s, op. cit. supra note 26, at 645 (1938). 

33 Continental Illinois Nat’] Bank & Trust Co. v. Chicago, Rock Island & Pacific Ry. Co., 
294 U.S. 648 (1935). 


34 P. 324. 38 See note 26 supra. * 23 F. Supp. 53 (Ohio 1938). 
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The negligence of the defendant bank in discounting the instruments prevented the 
application of the fictitious payee rule. Hartford Accident and Indemnity Co. v. First 
Nat'l Bonk? 

An instrument is regarded as payable to bearer when it is “payable to the order of a 
fictitious or non-existing person and such fact was known to the person making it so 
payable.”3 In the early cases more frequently than in the modern cases it was the 
drawer of the instrument, rather than the agent, who supplied the name of the “ficti- 
tious payee” and falsely indorsed and negotiated the instrument. His purpose, as 
indicated in the early cases,‘ was to mislead the subsequent holder into believing that 
in the event of dishonor by the acceptor, he had recourse against not only the drawer 
but against an additional party as well. If the instrument were regarded as truly pay- 
able to the order of the named payee, the purported indorsement would have to be 
regarded as a forgery so that the subsequent holder would not have been protected in a 
suit upon the instrument. For, at the time of these cases, the general rule had already 
been developed that where a forged indorsement intervenes in the chain of indorse- 
ments, a holder taking subsequent to the forgery does not acquire good title.s In an 
effort to limit the application of the forged indorsement rule which protects the 
drawer, the courts have disregarded the intent expressed on the face of the instrument 
and treated it as if it were payable to bearer.* The basis of the rule is said to be that it 
gives effect to the “actual” intent of the drawer, the reasoning being that since he 
intended the payee to get no interest in the instrument thus rendering indorsement by 
the payee impossible, he must have intended that the instrument be negotiable by 
delivery.? In the early cases, the acceptor who was being sued had knowledge of the 
fictitious character of the instrument.® In the later cases lack of knowledge of the 
fiction by the acceptor was not considered essential because it was felt that other 
parties to the instrument should be bound by, though not aware of, what was called its 
“true nature” which is determined by reference to the subjective intent of the drawer.® 
Since all parties subsequent to the forged indorsement are protected and the acceptor 
or drawee who pays has recourse against the drawer, either by debiting the drawer’s 
account or by becoming a creditor of the drawer, it would be more realistic to admit 
that this rule is an attempt to place ultimate liability on the drawer when he himself 
makes the instrument payable to a “fictitious payee.” 

Under this analysis it is clear that where the defrauding agent is the drawer of the 
instrument, as in the Fifth Third Union Trust Co, case, it should be regarded as payable 
to bearer assuming all the other facts to come within the fictitious payee rule. The 


? 11 Ohio Op. 329 (1938). IN.LL. §9 (3). 

4 Stone v. Freeland, 1 H. Bl. 316 footnote (1769); Gibson v. Minet,  H. Bl. 569 (1791). 

5 Mead v. Young, 4 T.R. 28 (1790); Kessler, Forged Indorsements, 47 Yale L.J. 863, 865 
(1938). 

6 Gibson v. Minet, 1 H. Bl. 569 (1791); see also Stone v. Freeland, 1 H. Bl. 316 footnote 
(1769); Tatlock v. Harris, 3 T.R. 174 (1789). 

7 Gibson v. Minet, 1 H. Bl. 569 (1791); McKeehan, The Negotiable Instruments Law (A 
Review of the Ames-Brewster Controversy), 41 Am. L. Reg. 437, 446 (1902). 

* Tatlock v. Harris, 3 T.R. 174 (1789); Gibson v. Minet, 1 H. Bl. 569 (1791). 

* Phillips v. Im Thurn, L.R. 1 C.P. 463 (1866); Thayer, Fictitious Payees in Bills of Ex- 
change, 25 Ky. L.J. 203 (1937). 
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drawee insurance company, though unaware of the fiction, may not recover from the 
subsequent holder the amount paid because payment was made to the rightful owner 
and the fact that the defendant did not derive its title through the payee intended by 
the insurance company is irrelevant. It was thus unnecessary for the court to deter- 
mine whether or not the agent was acting within the scope of authority so far as 
application of the fictitious payee rule was concerned."® 

A situation frequently appearing in recent litigation is where an employee to whom 
the drawer has delegated one or more of the functions which constitute preparation, 
execution, and delivery of the instrument, perpetrates the fraud. The motive of the 
agent is not to clothe the bill with an appearance of additional credit as where the 
drawer perpetrates the fraud, but to appropriate to his own use the proceeds of the 
instrument by falsely indorsing and negotiating it. The extension of the fictitious 
payee rule to many of these cases removes any foundation for the contention that the 
rule is based upon the “actual” intent of the drawer. It clearly illustrates that the 
fictitious payee rule is an inroad on the rule as to forged indorsements. The forged 
indorsement rule places the risk of an intervening forgery upon the purchaser who 
takes from the forger and protects from ultimate liability all parties prior to the 
forgery." But by application of the fictitious payee rule the courts are able to protect 
the subsequent holder where the equities are considered to be in his favor. Conversely, 
where the subsequent holder knows of the fraud he will not be protected though the 
fictitious payee rule may be otherwise clearly applicable. Furthermore, the assertion 
of the court in the First Nat’l Bank case that the negligence of the holder prevented the 
application of the fictitious payee rule seems to be a clear recognition of the problem as 
one of balancing the equities between the parties. Where the holder is regarded as in- 
nocent, however, the extent of the authority of the agent or employee seems to be the 
determining factor. 

Where the fraudulent agent was given general authority to prepare and execute 
negotiable instruments, the subsequent holder was protected and the fictitious payee 
rule applied.*3 A like conclusion has been reached where one or more parties ignorant 
of the fiction have co-signed the instrument with the dishonest agent.’ The result 
should be the same where, as in the First Nat’l Bank case, only a special authority to 
execute negotiable instruments payable to particular persons was given the fraudulent 
agent. The drawer is putting him in as good a position to perpetrate the fraud as in the 
general authority case. The fact that the authority of the special agent is more limited 
than that of a general agent should make no difference since neither a general nor spe- 
cial agent has authority to execute negotiable paper payable to a “fictitious payee.” 
Furthermore, an inquiry by the subsequent holder in the one case would no more dis- 
close the fraud than in the other. 


*© But the problem becomes important in determining the rights of the insurance com- 
pany against the agent. 

™ Kessler, op. cit. supra note 5, at 871. 

"2 Hunter v. Jeffery, 2 Peake N.P. 146 (1797). 

3 Meuller & Martin v. Liberty Ins. Bank, 187 Ky. 44, 218 S.W. 465 (1920); Phillips v. 
Mercantile Nat’] Bank, 140 N.Y. 556, 35 N.E. 982 (1894); 118 A.L.R. 15 (1939). 

*4 Goodyear Tire & Rubber Co. v. Wells Fargo Bank & Union Trust Co., 1 Cal. App. (2d) 


694, 37 P. (2d) 483 (1934); Hackensack Trust Co. v. Hudson Trust Co., 119 Misc. 689, 197 
N.Y. Supp. 158 (1921). 
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The fictitious payee rule likewise has been held applicable where the dishonest agent 
was entrusted with the filling in of the blank body of an instrument previously signed.s 
But where the agent is entrusted with preparing the bill for later signature” or is relied 
upon to supply the name of the payee by one who later prepares and executes the in- 
strument,"? a majority of the courts have denied the subsequent holder protection on 
the ground that the wording of the Uniform Negotiable Instruments Law does not 
authorize such a result, though there is contrary authority."* As evidence of the dis- 
satisfaction with this ruling, an amendment to Section 9(3) of the Uniform Negotiable 
Instruments Law has been suggested by the American Bankers Association and 
adopted in three states'® extending the rule to cases where the fiction is “known to his 
[the drawer’s] employee or other agent who supplies the name of the payee.” This 
amendment thus extends the rule to cover every case in which the fraudulent actor 
occupies an agency relationship to the drawer and is relied upon to supply the name of 
the payee. 

Thus the rule endeavors to allocate equitably between the drawer and the in- 
nocent holder the risk of the intervening forgery of an agent of the drawer. The prob- 
lem may be regarded as another phase of the doctrine of respondeat superior’ it being 
felt that the loss resulting from this type of fraud by the agent should be borne by the 
principal as an ordinary risk of the business rather than thrown upon the innocent 
holder. 

There seems, however, to be no reason for limiting the protection of the innocent 
holder to those cases in which the drawer has put the agent in a position to either 
execute or induce the execution of an instrument payable to a fictitious payee. Realis- 
tically the gist of the fraud is not the supplying of the name of a fictitious payee but 
rather the false indorsement and negotiation of an instrument by one placed in a posi- 
tion of trust by the drawer. In fact the term “fictitious payee” may be merely descrip- 
tive of the presence of an intent to falsely indorse and negotiate the instrument, as in 
the instant cases where the payees named were not only real persons but they had 
valid claims against the principal. A payee is said to be fictitious if the “maker” or, 
under the proposed amendment, “the agent who supplies the name of the payee,” 
intends the payee to get no interest in the instrument, and the fact that the name used 
is that of a real person having an outstanding claim against the drawer in order to give 
the bill a bona fide appearance should not change the result.** Thus while the instru- 
ments in the instant cases may be considered payable to fictitious payees, it is clear 


8 Rancho San Carlos v. Bank of Italy Ass’n, 123 Cal. App. 291, 11 P. (2d) 424 (1932). 
6 Nat’l Surety Co. v. Nat’l City Bank, 184 App. Div. 771, 172 N.Y. Supp. 413 (1918). 
"7 Jordan Marsh Co. v. Nat’l Shawmut Bank, 201 Mass. 397, 87 N.E. 740 (1909). 


18 Equitable Life Assurance Society v. Nat’] Bank of Commerce, 181 S.W. 1176 (Mo. App. 
1916); Jones v. Peoples Bank Co., 95 Ohio St. 253, 116 N.E. 34 (1917); see also Union Bank & 
Trust Co. v. Security-First Nat'l Bank, 8 Cal. (2d) 303, 65 P. (2d) 355 (1937); Defiance Lum- 
ber Co. v. Bank of Cal., 180 Wash. 553, 41 P. (2d) 135 (1935). 


9 Til. Rev. Stat. 1937, c. 98, § 29 (3); Iowa Code 1932, § 26-109 (3); Anderson & McFar- 
land Mont. Rev. Code 1935, § 8416 (3). 


2° Steffen, The Independent Contractor and the Good Life, 2 Univ. Chi. L. Rev. sor (1935). 
** Bourne v. Maryland Casualty Co., 185 S.C. 1, 192 S.E. 605 (1937). 
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that nothing irregular was done until the agent forged the indorsements of the payees 
and then transferred the instruments to defendants. Even where the payee has no 
valid claim against the principal there has been no fraudulent act until the paper is 
falsely indorsed and negotiated, though the agent may have possessed the fraudulent 
intent from the first. In the final analysis it is the entrusting of the agent with the 
possession of a completed instrument that directly enables him to accomplish those 
acts which result in the loss. Thus the functions of executing the instrument, preparing 
the instrument, or supplying the name of the payee are mere steps leading up to the 
fraudulent acts and while they may be helpful to the dishonest agent in setting the 
stage for a successful execution of the fraud, they in themselves do not enable the 
agent to effectuate his fraudulent purposes. Therefore the possibility of protecting the 
innocent holder in every case in which the drawer has placed the fraudulent actor in a 
position of trust which aids in the forgery of an indorsement should be considered. 
The use by the court in the Fifth Third Union Trust Co. case of the “two innocent party 
rule” as an alternative ground for the holding illustrates a willingness to protect the 
innocent purchaser irrespective of the application of the fictitious payee rule. Such a 
result in the cases cannot, however, be immediately expected since the protection of 
the subsequent holder in forged indorsement situations has been customarily thrown 
into the fictitious payee category. 

Though it appears from the testimony in the Fifth Third Union Trust Co. case that 
the agent intended the payee to get no interest at the time of “issuing” the bill, this 
does not necessarily indicate that such an intent existed at the time of the execution of 
the bill, though the court so treated it. This raises the problem of whether or not the 
fictitious payee rule will be applied when the fraudulent intent is formed subsequent 
to execution. Under a formalistic view of the act, it may be argued that if the bill was 
intended to be payable to the order of a specific person at the time of execution, it can- 
not be converted into a bearer instrument by a subsequent change of mind. Further- 
more, where an agent is the party who perpetrates the fraud, it may be said that once 
the bill is drawn up, the task of the agent is completed and when he later perpetrates 
the fraud he is acting in a different capacity. But as a practical matter, however, there 
should be no distinction between a formation of the intent that the payee should get 
no interest before execution of the instrument and a formation of such intent after 
execution of the instrument. Whenever the drawer perpetrates the fraud or so long as 
the agent is still in a position of trust when he perpetrates the fraudulent acts, the in- 
strument should be regarded as payable to bearer. 

The fictitious payee rule thus seems to be applicable in both the instant cases and it 
is doubtful whether the court in the First Nat’! Bank case was justified in its view that 
the recital of release in the drafts should have caused the defendant to take unusual 
precautions in discounting the drafts. The purpose of such a recital is ostensibly to 
protect the insurance company from further liability on the claims and not to protect 
it against forged indorsements. Thus the addition of a stipulation that indorsement by 
the payee will also serve as a release should not put the purchaser on guard any more 
than usual. Furthermore, since every order bill to which the fictitious payee rule is 
applied expresses on its face an intent that only the designated payee may indorse, the 
stipulations in the drafts do not necessarily make a proper indorsement a condition 
precedent to the validity of the instrument. 
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Constitutional Law—Taxation—Immunity of Federal Employees from State In- 
come Taxation—|[Federal].—The State of New York sued to collect an income tax 
levied by it upon the salary of an employee of the Home Owners Loan Corporation. 
Held, judgment for the State. Without deciding whether the HOLC is an essential 
activity of the federal government, the Court found that a tax on the income of em- 
ployees is not a substantial burden upon a governmental activity. Graves v. O’Keefe.* 

The instant case* is a significant step in the current reconsideration and restate- 
ment’ of the tax immunity doctrine by means of which essential activities of the state 
governments are exempted from taxation by the national government, and activities 
of the national government are exempted from taxation by the states. This implied 
limitation on the taxing power of both the state and national governments was origi- 
nated by the Supreme Court in McCulloch v. Maryland’ as an incident to the suprem- 
acy of federal legislation, and was extended some fifty years later in Collector v. Day‘ 
to preserve the sovereignty of the states at a time when it was threatened by a 
strengthened nationalism.? As the doctrine developed, the Court has distin- 
guished between proprietary (non-essential) activity and governmental (essen- 
tial) activity,* denying immunity to the former and exempting the latter from 


* 59 S. Ct. 595 (1939). 


2 Expressly overruled by this decision is the line of cases including Dobbins v. Comm’n of 
Erie County, 41 U.S. 434 (1842); Collector v. Day, 11 Wall. (U.S.) 113 (1870); New York ex 
rel. Rogers v. Graves, 299 U.S. 401 (1936); and Brush v. Commissioner, 300 U.S. 352 (1936). 

3 This decision is a corollary to Helvering v. Gerhardt, 304 U.S. 405 (1938), which held 
that salaries of employees of the Port of New York Authority were taxable by the federal 
government since the burden of the tax upon the government of New York was merely specu- 
lative. See also James v. Dravo Contracting Co., 302 U.S. 134 (1937), and Helvering v. 
Mountain Producers Corp., 303 U.S. 376 (1938), overruling Gillespie v. Oklahoma, 257 U.S. 
501 (1922) and Burnet v. Coronado Oil Co., 285 U.S. 393 (1932). See 5 Univ. Chi. L. Rev. 
679 (1938). 

4 McCulloch v. Maryland, 4 Wheat. (U.S.) 316 (1819); Collector v. Day, 11 Wall. (U.S.) 
113 (1871); Indian Motorcycle Co. v. United States, 283 U.S. 570 (1930). 

5 4 Wheat. (U.S.) 315 (1819) (prohibiting the state of Maryland from levying a tax on notes 
of the Bank of the United States). The national government was deemed supreme in the 
sense that the part must not be allowed to govern the whole. A tax levied on the activities of 
the national government by a state is truly “taxation without representation.” Mr. Justice 
Stone in Helvering v. Gerhardt, 304 U.S. 405, 412 (1938). 

© 11 Wall. (U.S.) 113 (1871) (federal tax on income of a state judge held invalid). 

7 Collector v. Day has been much criticized. See, ¢.g., the dissenting opinion in that case 
by Mr. Justice Bradley: ‘‘In my judgment, the limitation on the power of taxation in the 
general government which the present decision establishes, will be found very difficult of con- 
as aces I cannot but regard it as founded on a fallacy, and that it will lead to mischievous 
consequences .. . . no concession of any of the just powers of the general government can 
easily be recalled.” 11 Wall. (U.S.) 113, 129 (1871). 

§ The measure of an “essential” governmental activity is not a simple one. The confusion of 
the cases may be due to a conflict on the basic premise. One view holds that the concept is one 
of changing content, as expressed by Mr. Justice Black, concurring in the Gerhardt case, 
“There is not, and there cannot be, any unchanging line of demarcation between essential and 
nonessential governmental functions.”” Our form of government provides that the people have 
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“direct’’? although not from “indirect” or “conjectural” burdens."® Since every immu- 
nity granted of necessity results in a deprivation of revenue to the taxing body, a denial 
to either government of the power to tax in order to safeguard ‘‘some remote ante- 
cedent benefit’ to the other would seem an unjust encroachment upon the sovereign 
power to tax. Inasmuch as the policy behind national immunity is the maintenance of 
national supremacy, and the policy behind state immunity is the prevention of inter- 
ference with activity essential to the preservation of the state governments, the im- 
munities are not, in the strict sense of the term, ‘‘reciprocal.’’” 

The instant case, by its statement that the problem of “burden” is a question of fact, 
implicitly adopts Mr. Justice Brandeis’ contention") that a distinction should be drawn 
between an interpretation or construction of the Constitution by the Court and the 
application of that construction to the particular case, the former being a question of 
law, the latter of fact."4 Thus, the determination by the Court of a fact should be open 
to reconsideration at any time in view of the presence of new and more precise data, a 
new approach, or a change in general conditions. In addition the opinion follows a dual 
system of stare decisis also propounded by Mr. Justice Brandeis. Strict adherence to 


the ‘‘power to determine as conditions demand, what services and functions the public wel- 
fare requires.” On the other hand, Mr. Justice Stone, in the same case, contends that 
the concept is fixed and that the restriction on national taxing power was ‘‘devised as a shield to 
protect the states from curtailment of the essential operations of government which they have 
exercised from the beginning’’ (italics added). Cases are collected in 17 N.C. L. Rev. 62, 66 
(1938). 

9 Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429 (1895) (holding invalid a federal 
income tax on state and municipal bonds); Indian Motorcycle Co. v. United States, 283 
U.S. 570 (1930) (federal excise tax on sale of motorcycles to police department of munici- 
pality prohibited). 

*© Metcalf and Eddy v. Mitchell, 269 U.S. 514 (1925) (upholding a federal tax on net in- 
come of consulting engineer for municipal works); Willcuts v. Bunn, 282 U.S. 216 (1931) (up- 
holding a federal tax upon income derived from the sale of municipal and county lands); James 
v. Dravo Contracting Co., 302 U.S. 134 (1937) (wherein a state tax upon the gross income of 
an independent contractor engaged exclusively in federal construction was sustained). 

™ Language of Mr. Justice Stone, dissenting in Burnet v. Coronado Oil Co., 285 U.S. 
393, 403 (1932). 

2 Chief Justice Marshall pointed out in the McCulloch case that there are certain political 
checks on national taxation of the states, but that a tax levied on national agencies by a state 
government is a tax levied without adequate representation. Although the court has inti- 
mated otherwise, it would seem that the test of ‘essential’ function is inapplicable to the 
national government. By the very nature of the federal system of delegated powers in the 
national government, all activity is “necessary” that is constitutional. See notes 5, 6, and 8, 
supra. 

«3 Dissenting in Burnet v. Coronado Oil Co., 285 U.S. 393, 412 (1932). 


™4 Other examples given by Mr. Justice Brandeis of questions of fact: (1) in cases under the 
due process clause whether the legislation is unreasonable, arbitrary, or capricious, (2) in 
cases under the equal protection clause whether there is any reasonable basis for the classifica- 
tion made by the statute, (3) in cases under the commerce clause whether the admitted burden 
laid by the state statute is so substantial as to be deemed direct. The issue in these cases re- 
sembles the use and application of the reasonable man standard in torts. 

5 Note 13, supra. 
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precedent makes for the desirable end of certainty in the law, but also for rigidity. 
In the field of legislation, an undesirable precedent is readily remedied by statute; but 
a “wrong” interpretation of the Constitution, unless the Court is willing to overrule 
itself, requires the prolonged process of amendment for rectification. In controversies 
involving the interpretation of the Constitution, therefore, the Court should “bow to 
the lessons of experience and the force of better reasoning.’’7 

With the recognition of “burden” as a question of economic fact, the way is open for 
a reconsideration of the cases involving taxation of income from government bonds and 
allied problems."* As long as the tax is non-discriminatory and not direct" there seems 
to be little danger of ‘‘destruction”’ of essential activity.2¢ 

The scope of the decision is narrowed somewhat by the express reservation for later 
determination of the situation where Congress by legislation in terms has expressly 
exempted federal employees from income taxation by the states. In a footnote to the 
Gerhardt case* the Court intimated that such an exemption might be possible. It has 
been argued that the basis of the McCulloch case is the finding by the Court of an 
implied intent in Congress to declare the national bank notes exempt from state 
taxation.*? However, since the instant case and the cases it overrules have never re- 
garded the non-consent of the federal government as relevant (it impliedly being al- 
ways present), the rationale of the possible immunity is difficult to see.*3 The present 
Congress, for obvious political reasons, has not seen fit to follow the suggestion of the 


6 Mr. Justice Brandeis probably uses the word advisedly in the sense of public opinion. 


17 Note 13, supra. Cf. Taney, C. J., in The Passenger Cases, 7 How. (U.S.) 282, 470 (1849): 
“T,...am quite willing that it be regarded hereafter as a law of this court, that its opinion 
upon the construction of the Constitution is always open to discussion when it is supposed to 
have been founded in error, and that its judicial authority should hereafter depend altogether 
on the force of the reasoning by which it is supported.” 


*8 Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429 (1895). See discussion of the appli- 
cation of the Sixteenth Amendment by Mr. Justice Black, concurring, in Helvering v. Ger- 
hardt, 304 U.S. 405, 427 (1938). 

19 Mr. Justice Roberts, dissenting, in Brush v. Commissioner, 300 U.S. 352, 375 (1936), 
observes that the reciprocal rights and immunities of the state and national governments 
may be adequately safeguarded by these two limitations on the taxing power. His statement 
that any additional exemption is unsound because state and federal business ought to bear 
their proportionate share of taxation ‘‘in order that comparison may be made between the 
cost of conducting public and private business”’ is interesting when applied to the contemporary 
controversy over the T.V.A. “yardstick.” 


°In his concurring opinion in the instant case, Mr. Justice Frankfurter traces the tax 
immunity confusion to the “seductive cliché” of Chief Justice Marshall in the McCulloch case 
that “the power to tax is the power to destroy.”” Mr. Justice Holmes, dissenting in Panhandle 
Oil Co. v. Knox, 277 U.S. 218, 223 (1928) introduced the modern view when he wrote, ‘‘The 
power to tax is not the power to destroy while this Court sits.’’ 

* 304 U.S. 405, 411 (1937). 

23 See opinion of Mr. Justice Stone in the instant case. 

*3 Any exemption of salaries would probably be based upon the ‘‘necessary and proper” 
clause. It would have to contend with the statement by Hamilton in the Federalist, No. 33 
that ‘‘a law for abrogating or preventing the collection of a tax laid by the authority of the 
State (unless upon imports and exports), would not be the supreme law of the land, but a 
usurpation of power not granted by the Constitution.” 
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Court and to immunize federal employees by express legislation. With the way opened 
by the decisions in the Gerhardt case and the instant case, Congress has passed legisla- 
tion to permit reciprocal income taxation by the federal and state governments.* 


Taxation—Domicil—Interpleader of Rival Claimants to Inheritance Taxes— 
[Federal].—The state of Texas filed in the United States Supreme Court an original 
bill in the nature of interpleader' against three other states, asking a determination of 
the domicil of the decedent for the purpose of deciding which of the four states could 
impose death taxes upon the decedent’s intangibles. The decedent’s next-of-kin was 
joined as defendant. The total taxes claimed by the several states were in excess of the 
total net value of the estate. Held (Justices Frankfurter and Black dissenting), the 
Court has jurisdiction of the cause and the special master’s finding that the decedent 
was domiciled in Massachusetts at the time of his death should be confirmed. State of 
Texas v. State of Florida? 

In the notable case of First National Bank v. Maine, the Supreme Court established 
the rule that a state statute imposing death taxes upon intangibles of decedents not 
domiciled in the state infringes the Fourteenth Amendment.‘ Shortly thereafter, there 
arose in the Dorrance casess the problem of the constitutionality of multiple taxation of 
the same intangible estate based upon conflicting determinations by state courts as to 
the place of the decedent’s domicile. These cases, however, failed to settle the problem 
since the appeal to the United States Supreme Court from one of the state courts was 
dismissed on the ground that the federal question “was not properly presented to... . 
the Supreme Court of Pennsylvania,’” and a later action to enjoin the collection of the 
New Jersey tax was dismissed as contrary to the federal statute forbidding a stay of 
any proceedings in a state court.? 

In Worcester County Trust Co. v. Riley® an executor filed a bill under the Federal 
Interpleader Act® joining tax officials of two states and seeking a determination of 


2433 Time No. 17, at 14 (1939). 


* The Court said: “‘The essential of the bill in the nature of interpleader is that it calls 
upon the Court to exercise its jurisdiction to guard against the risks of loss from the prosecu- 
tion in independent suits of rival claims where the plaintiff himself claims an interest in the 
property or fund which is subjected to the risk.” State of Texas v. State of Florida, so S. Ct. 
563, 568 (1939). 

259 S. Ct. 563 (1939). 3 284 U.S. 312 (1932). 

4 The rule grew out of the cases of Farmer’s Loan and Trust Co. v. Minnesota, 280 U.S. 
204 (1930) overruling Blackstone v. Miller, 188 U.S. 189 (1903); Baldwin v. Missouri, 281 
U.S. 586 (1930); Beidler v. South Carolina Tax Comm’n, 282 U.S. 1 (1930); and has been fol- 
lowed in City Bank Farmers Trust Co. v. Schnader, 293 U.S. 112 (1934). 

5 See Dorrance’s Estate, 309 Pa. 151, 163 Atl. 303 (1932) cert. denied Dorrance v. Pennsyl- 
vania, 287 U.S. 660 (1932); New Jersey v. Pennsylvania, 287 U.S. 580 (1933); Jn re Dorrance, 
115 N.J. Eq. 268, 170 Atl. 601 (1934); Im re Dorrance, 116 N.J. Eq. 204, 172 Atl. 503 (1934) 
aff’d Dorrance v. Thayer-Martin, 13 N.J. Misc. 168, 176 Atl. 902 (1935); Hill v. Martin, 
296 U.S. 393 (1935). 

* Dorrance v. Pennsylvania, 287 U.S. 660 (1932). 

7 Hill v. Martin, 296 U.S. 393 (1935). 


§ 302 U.S. 292 (1937). 9 49 Stat. 1096 (1936), 28 U.S.C.A. §41 (26) (Supp. 1938). 
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domicil which would be binding upon them. The United States Supreme Court held 
that to apply the interpleader act in this situation would constitute a suit against the 
states in violation of the Eleventh Amendment. The Court distinguished cases in 
which suits are permitted against state officials threatening to enforce statutes alleged 
to be invalid," by stating that “Neither the Fourteenth Amendment nor the full faith 
and credit clause requires uniformity .... as to the place of domicil, where the exertion 
of state power is dependent upon domicil within its boundaries.”"* This recognition 
of the constitutionality of double inheritance taxation through conflicting determina- 
tions of domicil led both the majority and minority in the principal case to agree that 
direct review of such determinations is not available.“ However, if a state court acted 
arbitrarily in finding that a decedent was domiciled within the jurisdiction, or if the 
state legislature by statute greatly relaxed the requirements for domicil," it is doubtful 
whether the Court would refuse certiorari to the state court." 

The Court in the instant case evidently upheld its jurisdiction over an original bill 
filed by one of the states only because the estate was not large enough to satisfy the tax 
demands of all states claiming domicil, the necessary ‘‘case or controversy’’ otherwise 


Citing Ex parte Young, 209 U.S. 123 (1908) and cases which have followed it. 

™ 302 U.S. 292, 299 (1937). 

™ At 59 S. Ct. 569 the Court said: “That two or more states may each constitutionally 
assess death taxes on a decedent’s intangibles upon a judicial determination that the decedent 
was domiciled within it in proceedings binding upon the representatives of the estate, but to 
which the other states are not parties, is an established principle of our federal jurisprudence.” 
Mr. Justice Frankfurter, in his dissent, makes these remarks at page 579, footnote 4: ‘“‘The 
decision of the Court therefore binds the states upon an issue of state law which this Court 
could not consider upon appeal from the state courts, and on which this Court would be 
bound to follow state law in all other proceedings instituted in the federal courts.” 


"3 Because of the present state of the law legislatures may tend to reduce their domiciliary 
requirements for purposes of inheritance taxation for the same reasons that they have re- 
duced the residence requirements for divorce. Compare the residence requirements for 
divorce in the various states in 2 Vernier, American Familiy Laws 108 ff. (1932) with the 
changes noted in Vernier, American Family Laws 50 ff. (Supp. 1938). The tendency is to re- 
duce the minimum period of residence. See 17 Minn. L. Rev. 638 (1933). 


4 Because the Supreme Court has jurisdiction under the due process clause “‘where any 
right, title, privilege or immunity is claimed under the Constitution” (Abbott v. Tacoma 
Bank of Commerce, 175 U.S. 409 (1899)), the writ of certiorari should be granted because a 
federal question (violation of the Fourteenth Amendment) is presented. 43 Stat. 937 (1925), 
28 U.S.C.A. 344 (b) (1928). See Chafee, The Federal Interpleader Act of 1936, 45 Yale L. J. 
1161, 1170 (1936); 34 Col. L. Rev. 1151 (1934). Moreover, in the Riley case the Court said: 
“Under California statutes inheritance taxes are assessed by judicial proceedings resulting 
.... in a judgment which is reviewable on appeal by the state courts, and by this Court if it 
involves any denial of a federal right.” 302 U.S. 292, 298 (1937). It appears, further, that 
taxing statutes must not be arbitrary in their application, the Court in Dane v. Jackson, 256 
U.S. 589, 599 (1921), saying: ‘‘A state tax law will be held to conflict with the Fourteenth 
Amendment only where it proposes, or clearly results in, such flagrant and palpable inequality 
between the burden imposed and the benefit received, as to amount to the arbitrary taking of 
property without compensation—‘to spoliation under the guise of exerting the power of tax- 
ing.’ ”’ The Court cited Bell’s Gap R. Co. v. Pennsylvania, 134 U.S. 232, 237 (1890); Hender- 
son Bridge Co. v. Henderson City, 173 U.S. 592, 615 (1899); Wagner v. Baltimore, 239 U.S. 
207, 220 (1915). See further Stebbins v. Riley, 268 U.S. 137 (1925). 
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being absent."s One might have thought that if this were the sole basis of the jurisdic- 
tion, the only result of the adjudication of domicil would be to assure the successful 
state priority in collecting its tax. The opinion indicates, however, that only Massa- 
chusetts may tax the intangibles concerned."* By reason of the happy circumstance 
that the taxes claimed exceeded the amount of the net estate, the beneficiaries gained 
the protection from multiple taxation which was vainly sought in the Dorrance and 
Riley cases. It is hard to believe that the instant case represents a permanent solution 
of the general problem. 


*s The Court said at 59 S. Ct. 568: “‘When by appropriate procedure, a court possessing 
equity powers is in such circumstances asked to prevent the loss which might otherwise result 
from the independent prosecution of rival but mutually exclusive claims, a justiciable issue 
is presented for adjudication which . . . . is a ‘case’ or ‘controversy’ within the meaning of the 
constitutional provision.” 


6“ the gist of the relief sought is the avoidance of the burden of unnecessary litiga- 
tion or the risk of loss by the establishment of multiple liability when only a single obliga- 
tion is owing. These risks are avoided by adjudication in a single litigation binding on the 
parties.’”’ 59 S. Ct. 570. The Court did not enjoin the losing states from the collection of the 
tax, saying ‘their adjudication of the conflicting claims is not any the less effective as res 
judicata because not supplemented by injunction.” bid. 





BOOK REVIEWS 


The Administrative Process. By James M. Landis. New Haven: Yale University 
Press, 1938. Pp. 160. $2.00. 


The object of this review is to summarize the book at hand and to indicate some of 
the principal ideas contained in it. This review is not considered as a pretext for ‘“‘pan- 
ning” the author or his ideas or for expounding the political or juristic philosophy of 
the reviewer. 

This little book contains the 1938 Storrs Lectures delivered at Yale University by 
Dean Landis of the Harvard Law School. This was a series of four lectures, and, ac- 
cordingly, the book contains four chapters: I The Place of the Administrative Tribunal, 
II The Framing of Policies: The Relationship of the Administrative and Legislative, 
III Sanctions to Enforce Policies: The Organization of the Administrative, IV Ad- 
ministrative Policies and the Courts. 

The first chapter, “The Place of the Administrative Tribunal,” is the most interest- 
ing and informative, and it must be somewhat reassuring to those who fear, or at least 
say they fear, that representative government is being sacrificed on the altar of bu- 
reaucracy. The rise of the administrative tribunal is said to result from two tendencies 
in the expanding civilization of the last sixty years—the rise of industrialization and the 
rise of democracy.t These tendencies demanded a positive solution of various social 
maladjustments and these solutions have been found in the form of legislation, the 
very antithesis of laissez faire. “There grows a conception of government as the con- 
cern of the common man; politics as the means whereby he may realize the dream of 
better living.”* Dean Landis disagrees with the suggestion of the President’s Commit- 
tee on Administrative Management to the effect that existing administrative agencies 
should be merged. He rather thinks that “efficiency in the processes of governmental 
regulation is best served by the creation of more rather than less agencies.’ He thinks 
that administrative agencies should by all means be independent and not be simply an 
extension of executive power or of legislative power. This view is based upon the de- 
sire of obtaining supervision and exploration with “uninterrupted interest in a relative- 
ly narrow and carefully defined area of economic and social activity.”4 Commenting 
upon the necessity of the administrative processes resulting from judicial and legisla- 
tive inadequacy, this statement is made: ‘The administrative process is, in essence, 
our generation’s answer to the inadequacy of the judicial and legislative processes. It 
represents our effort to find an answer to those inadequacies by some other method than 
merely increasing executive power. If the doctrine of the separation of power implies 
division, it also implies balance, and balance calls for equality. The creation of ad- 
ministrative power may be the means for the preservation of that balance, so that para- 
doxically enough, though it may seem in theoretic violation of the doctrine of the sepa- 
ration of power, it may in matter of fact be the means for the preservation of the con- 
tent of that doctrine.”’s 


The second chapter, “The Framing of Policies,” necessarily concerns the relation- 


°F. ¥. *P. 8. 3P. 24. 4P. 30. SP. 46. 
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ship between the legislature and the administrative agency. Dean Landis seems willing 
to trade off the logic of the doctrine of separation of powers and the sanctity of the 
number “three” in exchange for efficient governance. He does not share the “hys- 
teria” of the President’s Committee on Administrative Management that the adminis- 
trative process is a “fourth” branch of government. He exposes the confusion existing 
in connection with the delegation of legislative power as indicated by the distinction 
between “a roving commission” and a power “‘canalized within banks that keep it from 
overflowing.”’? The need for definitive standards is recognized but it is contended “that 
the scope of administrative power should not be so narrowly defined as to take away 
from the administrative its capacity to achieve effectively the purposes of its creation.” 
No one will dispute the great necessity for wisdom in the formulation of standards for, 
and in the grant of powers to, administrative tribunals. The author contends that the 
administrative tribunals should have wide interpretative power, and he suggests the 
adaptation of some English techniques to our needs. These include (1) giving the ad- 
ministrative power to modify the needs of legislation insofar as it may appear to be 
necessary to bring the scheme of regulation into operation (the so-called Henry VIII 
clauses), (2) providing that a regulation becomes effective within a given period of 
time unless disapproved py the legislature, and (3) providing that a regulation shall 
not become effective until the legislature approves it. Many readers cannot leave this 
chapter without feeling that the approach of the American legislature to the adminis- 
trative process has been decidedly unscientific. 

In a third chapter, “The Organization of the Administrative,” Dean Landis takes 
up the complaint of the American Bar Association that the blending within a single 
administrative agency of both the power to initiate complaints and the power to deter- 
mine whether the facts justify imposition of a penalty is contrary to “the first and fun- 
damental principles of natural justice that no man shall be judge in his own cause.” 
The danger in such a blending is recognized but is said to be justified by practical neces- 
sity. Several checks on administrative arbitrariness are mentioned: first, an adminis- 
trative agency moves in a narrow field; second, the administrators develop a profes- 
sionalism of spirit; third, an order must be supported by a finding of fact; fourth, the 
relationship of adjudication to policy; fifth, the divorcement of the administrative 
process from the executive; sixth, the right to judicial review." Incompetence is frank- 
ly admitted to be a very serious obstacle to the proper functioning of the administra- 
tive process and the importance of this defect is undoubtedly much greater than one 
would think from a reading of this book. The success of any system is so obviously de- 
pendent upon competent personnel that Dean Landis perhaps refrained from empha- 
sizing the point for fear of sounding platitudinous. The writing of opinions to support 
administrative decisions is strongly urged. Without opinions the author thinks that 
“general impressions rather than the tightness that derives from the articulation of 
reasons may thus govern the trend of administrative adjudication.”" In discussing 
sanctions for the enforcement of an administrative order mention is made of the tend- 
ency to use the licensing power in some cases and in others to grant a privilege of great 
economic value. On the whole, the author feels that the weakness of sanctions so far 


® Pp. 47-8. 

7 Mr. Justice Cardozo’s dissent in Panama Refining Company v. Ryan, 293 U.S. 388, 435, 
440 (1935). 

SP. ss. 9P. or. © Pp. 98-101. =P. 106, 
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devised, rather than their effectiveness, threatens the administrative process. “The in- 
struments of power that we believe we have created too frequently tend to become 
mere pulpits from which to hurl thunderbolts of talk, not control rooms where the 
touch of a button releases power or enjoins its surge.” 

In the fourth chapter is considered the relationship between courts and the admin- 
istrative agencies. The author states that “courts are not unconscious of the fact that, 
due to their own inadequacies, areas of government formerly within their control have 
been handed over to administrative agencies for supervision.”*3 No writer on adminis- 
trative law problems can overlook the irreconcilable conflict between those cases recog- 
nizing jurisdictional and constitutional facts and those cases granting finality to ad- 
ministrative determinations of fact. Dean Landis wisely does not endeavor to explain 
the inexplicable. In referring to the sanctity of judicial review he states: “The in- 
sistence that the administrative process in these phases must be subject to judicial re- 
view is to be explained in part, I believe, by economic determinism. But the deeper 
answer lies in our traditional notions of ‘law’ as being rules administered and developed 
by courts.”"4 He regrets that the courts, while clinging to the power of judicial review 
of administrative action, still utilize an old judicial technique not adapted to efficient 
administrative action. He thinks that the problem of judicial review of administrative 
adjudication is essentially the same as judicial review of administrative legislation, al- 
though this has not yet been recognized.'s He meets the argument that the adminis- 
trative process violates our basic constitutional conception of “‘supremacy of law” with 
the statement that this reveals a misconception of the content of the word “law.” 
He thinks that courts should restrict themselves to questions on which they are expert 
and doubts whether they are competent to decide the many economic and social ques- 
tions which they do decide. The author ends his book with this statement: “Such diffh- 
culties as have arisen have come because courts cast aside that role to assume to them- 
selves expertness in matters of industrial health, utility engineering, railroad manage- 
ment, even bread baking. The rise of the administrative process represented the hope 
that policies to shape such fields could most adequately be developed by men bred to 
the facts. That hope is still dominant, but its possession bears no threat to our ideal 
of the ‘supremacy of law.’ Instead, it lifts it to new heights where the great judge, like 
a conductor of a many-tongued symphony, from what would otherwise be discord, 
makes known through the voice of many instruments the vision that has been given 
him of man’s destiny upon this earth.” 

Throughout the book the author draws frequently upon New Deal legislation and 
the experiences of New Deal administrative agencies. The work is embellished with 
many of Dean Landis’ own rich experiences as a member of the Federal Trade Com- 
mission and as chairman of the Securities Exchange Commission. The chief criticism 
of many readers will be that Dean Landis has not interwoven enough of this material 
into the work. His modesty and the limitations of space have undoubtedly prevented 
his doing this, but many readers will wish that one who had such influence and experi- 
ence in the administrative field had given more of the practical picture to the world in 


this book. 
Paut E. RaymMonp* 


oP. 192. 3 P. 123. 4 P. 134. 1 P. 151. *P. 1§2. 
* Dean of the College of Law, Stetson University. 
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Die Rechtsphilosophische Schule der Reinen Rechtslehre.' By William Ebenstein. 
Prague, Czechoslovakia, 1938. Pp. 180. (Rechts- u. Staatswissenschaftliche Stu- 
dien, Vol. I. Ed. by Fr. Weyr and H. Kelsen.) With a preface by Frantisek 
Weyr. 

The Philosophical School of the Pure Theory of Law by Dr. Ebenstein is a correlating 
presentation of the legal theories of a group of men who, during the last twenty-five 
years, have obtained a leading position in the jurisprudence of the civil law countries. 
Aided by a revived interest in the philosophy of law and drawing from the rich sources 
of a then flourishing intellectual life in Austria and Germany, this legal philosophy, 
founded by Hans Kelsen? and further developed by Adolf Merkl and Alfred Verdross 
at Vienna, Frantisek Weyr at Brno and many others, grew, under Kelsen’s leadership, 
into a philosophical school, which is frequently called the Vienna School of Law or the 
School of Pure Theory of Law. Notwithstanding some differences and disputes among 
the members of this group, the similarity of their philosophical attitude, their co-opera- 
tive efforts and their far-reaching agreement make a combined presentation of their 
views a meritorious undertaking. 

The distinctive character of the School of the Pure Theory of Law is its program to 
purify legal science of all heterogeneous elements, to exclude all consideration of 
metajuridical factors and to conceive of the legal order as a purely normative system. 
It seeks to ascertain the unifying idea in the confusing multitude of legal phenom- 
ena and to establish the law as a consistent system of legal norms. 

The first chapter of the present book deals with the philosophical foundations of the 
Pure Theory of Law. Like Rudolf Stammler, who inaugurated a new era of German 
jurisprudence by a formalistic philosophy of law based on Kantian concepts, Kelsen 
takes the foundations of his system from Kant’s critical idealism. He accepts the 
methodological dualism of the is and the ought and the distinction between a causal and 
a normative science as two irreconcilable systems of knowledge. The first one is con- 
cerned with the sphere of factual phenomena, the nature of reality, which is described 
as sequences of cause and effect. The second has as its subject the precepts guiding 
men as rational beings, norms which tell what ought to be done.’ As a norm can never 
be based upon a fact, the sciences of the is and of the ought are separated by an un- 
surmountable abyss. Kelsen concludes that legal science is necessarily a normative 
science which can inquire only into the reason for the “validity” of a norm. Any in- 
quiry into the factual conditions surrounding the materialization of a norm raises 
metajuridical problems which are beyond the limits of a normative science and belong 
properly to such causal sciences as history, sociology or political science. 

Having established legal science as a normative system, the Pure Theory must look 
further for a criterion by which to distinguish legal norms from moral, aesthetic or 
other norms. Here, the Pure Theory encounters the problem of defining law, a prob- 
lem of which Kant’s remark that the lawyers still contend for the definition of the law 
still holds true. This criterion is found, again following Kant’s categorical system, in @ 

Some sections of this book are translated and published in Jerome Hall, Readings in 
Jurisprudence 156, 660, 811 (1938). 

2 For a résumé of the leading ideas of Kelsen’s theory, see Kelsen, The Pure Theory of 
Law, 50 Law Quarterly 474 (1934), 51 Law Quarterly 517 (1935). 

3The same distinction is adopted by Austin, Lectures on Jurisprudence 86, 178 
(sth ed. 1885); Salmond, Jurisprudence 24, 28 (oth ed. 1937). 
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formal quality of the norm which is the process of its creation by law making agencies. 
The legal norm is analyzed as a formal relation of facts and legal consequence which 
appears in the form of a hypothetical judgment. The legal order is merely an ap- 
paratus for the orderly exercise of force without any immanent ethical or political 
value, a means toward a purpose which transcends the law and is therefore beyond the 
province of legal science.‘ 

The Pure Theory is thus devoid of any concrete or material principles. It consists 
in a system of purely formal categories and relations which shall safeguard it against 
the vicissitudes of time. However, whether the Pure Theory is successful in establish- 
ing the independence of legal science from factual considerations is a question which 
we shall consider later. 

The second chapter of Ebenstein’s book is devoted to a more detailed exposition of 
Kelsen’s theory of the relation of law and nature. Legal science takes cognizance of a 
natural act or event only inasmuch as it bears a specific meaning in relation to the 
legal order. The selection of a relevant fact as well as the determination of its meaning 
presupposes the existence of a legal norm which, therefore, is an @ priori category of 
legal thinking. This furnishes the author a basic argument against the behaviorists 
who seek to find the law in the actual behavior of certain officials without a means of 
determining its legal relevancy. Legal science is, therefore, antecedent to legal sociol- 
ogy or history because knowledge of the reality of law presupposes knowledge of the 
idea of law. 

In the third chapter the author discusses the distinction between natural law and 
legal positivism. In line with Kant, Stammler, Radbruch and many others, Kelsen 
adopts the traditional distinction of the moral norm as autonomous order while the 
legal norm is heteronomous in that it derives its validity and contents from a superior 
authority. The legal norm is valid if it corresponds to a formal criterion regardless of 
its contents. While natural law can lack the elements of force, being founded on self- 
evident truths, the positive law must be a compulsory order, being ethically indif- 
ferent and having no other claim to validity than through a formally correct process of 
creation. The violation and enforcement of a legal norm is not an exception, but the 
legal order becomes actual only through a wrong which materializes the condition for 
the application of legal sanctions. 

In this connection, the author of our book points to a similar statement by Holmes 
that the law is to be understood as made for the bad man who cares only for its ma- 
terial consequences. Yet, it is interesting that for Holmes this result follows from his 
realistic attitude toward the law, while in Kelsen’s theory it is the consequence of the 
ideality of the legal norm which is materialized only through application of its sanctions. 

If a norm of positive law is distinguished from natural law in that it derives its 
validity only from a certain process of its creation in conformity with a superior legal 
norm, the question arises what ultimately determines the positiveness of a legal order. 
If, according to Kelsen’s premises, legal science must be confined to the consideration 
of purely normative phenomena and if the question of the validity of a norm cannot 
be answered by reference to what is, the Pure Theory evidently faces an unsurmount- 
able difficulty owing to the necessity of explaining the positiveness of the ultimate 


4 This positivistic attitude is represented by Austin, op. cit. supra note 3, at 172, 200, 214, 
330; Salmond, op. cit. supra note 3 at 3; Holland, Elements of Jurisprudence 9, 41, 77 (roth 
ed. 1908). 
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legal norm which is at the top of the legal order. Kelsen seeks to solve this problem 
by a hypothetical basic or primary norm which ordains that certain persons shall 
have authority to create legal norms. The hypothesis of such a primary norm is a 
logical necessity in order to confer legal validity upon all inferior norms. This method- 
ological artifice, however, cannot solve the question which one of two or more con- 
tending orders shall constitute the positive law. Here, Kelsen admits that the positive- 
ness of the law depends on what is actually done and that only that normative order 
has the quality of positive law which corresponds to the actions of those who, as a 
matter of fact, determine the rule of the community. It is noteworthy that in the 
determination of the essential question as to the constitutive elements of positive law 
the Pure Theory must resort to phenomena of the factual world. 

In the fourth chapter on the unity of the law Ebenstein presents what is probably 
the most significant contribution of the Vienna School. Here, the analytical qualities 
of the Vienna School find its greatest opportunities, In the Theory of Legal Gradation, 
as developed mainly by A. Merkl, the legal order is conceived as a process of gradual 
individualization of legal norms which begins with the primary norm and progresses 
step by step to the final materialization of the legal order by an act of execution. 
The positive constitution of a state represents the first application of the primary 
norm—the constitution in a logical sense—and at the same time creates legal author- 
ity to set inferior norms. The legislature materializes the constitution by creating 
more concrete norms, usually statutes, which in turn delegate other agencies to estab- 
lish legal relations and so forth. Each step on this ladder of norms constitutes a case of 
application of a higher norm and creation of a norm of lower rank. The Gradation 
Theory thus assigns every legal phenomenon a definite place in the legal order and 
explains its functional significance. A private contract, for instance, is a concretiza- 
tion of a general norm delegating authority to private persons to regulate certain af- 
fairs and an act creating a more concrete norm which henceforth governs the relations 
of the transacting parties and determines the law to be applied by the court. A 
judgment or administrative order is an application of a rule of law, be it a common law 
principle or a statute or a contract, etc., and also the creation of an individual norm 
commanding the parties to act in a certain manner and authorizing certain other per- 
sons to apply the legal sanctions. 

This process of materialization of the legal order stops at the final execution of the 
legal command by voluntary performance or by force which constitutes a mere ap- 
plication of law, just as the primary norm at the beginning of the ladder is an original 
creation of law which cannot be conceived as applying any higher norm. 

The Theory of Legal Gradation is thus able to comprehend every legal phenomenon 
as a part of a dynamic legal order. Yet, in showing the double functions of all inter- 
mediate legal agencies, the Vienna School transgresses its Kantian foundations and 
reveals the influence of Hegel’s dialectic method. 

In this connection, we anticipate a problem discussed by Ebenstein in a later chap- 


5 This conception of the legal order surpasses other systems of analytical jurisprudence 
inasmuch as it conceives the legal order as a dynamic and never completed process of law 
making. Austin’s jurisprudence contains a crude system of a hierarchy of legal norms. The 
same approach, in a highly developed manner, is represented by Hohfeld’s system of jural 
relations applying the methods of normative jurisprudence in the analysis of certain legal 
phenomena. 
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ter which is important for an understanding of the judicial function. The Vienna School 
maintains that a normative process and particularly a judgment is never completely 
determined by the determinating higher norm, but that the latter is never more than 
a frame within which there are several possibilities of its execution. The higher norm 
being necessarily more general, the judge has always a certain discretion in material- 
izing its command, just as the legislator has a discretion in applying the constitutional 
norm. Since the choice among the several possibilities is an act not of logical thinking 
but of volition, the judgment and, according to the Vienna School, every other norma- 
tive act is determined by non-legal factors. The Pure Theory admits the constant in- 
flux of factual elements during all steps of the process of the law, whereby every legal 
phenomenon becomes a synthesis of normative ideality and social reality. 

In the fifth and last chapter, Ebenstein discusses certain results of the Theory of 
Legal Gradation. Its application to the analysis of the forms of government produces 
valuable insights into the real nature of a governmental system. While the traditional 
distinction of forms of government is based on the method of general legislation, the 
knowledge that the acts of the legislature are only steps in the process of the material- 
ization of the legal order of the state directs attention to the lower agencies that par- 
ticipate in the making of the law, e.g., judicial and administrative authorities. If 
democracy means participation of the governed in the government, the degree of 
actual democracy must be measured also by the representation of the people in 
the processes of administrative and judicial law making. Applying this method of 
analysis to the German Republic as it succeeded the monarchy, Ebenstein remarks that 
‘judiciary and administration were taken over without many changes in personnel or 
organization, and both have proved that a state is still far from being a democracy if 
only its statutory legislation proceeds according to democratic methods. On the other 
hand, England and the United States demonstrate how important a role is played by a 
democratic organization of judiciary and administration in the maintenance of 
democracy.’’6 

Another interesting part of this chapter is devoted to the application of the Theory 
of Legal Gradation to the doctrine of the separation of powers. While admitting that 
this doctrine can be a principle for the organization of a government, a functional dis- 
tinction of legislature, executive and judiciary is considered untenable. The functions 
of the so-called divisions of government are not merely blurred, but each performs ina 
normative sense the same function of both creating and executing law. While there is 
no qualitative difference, the separation of legislation and execution can be under- 
stood as a relative differentiation according to the formal organization of the state, in 
the language of Jennings as a mere “distinction of machinery” or, with Carré de 
Malberg, as a distinction according to the degrees of formal power. Legislation means 
the process of law making which is closest to the constitution and execution compre- 
hends the norm-creating processes for which the norms created by the legislature 
represent the immediate and the constitution the indirect basis. Judiciary and execu- 
tion can be distinguished only on the basis of their organization which establishes the 
courts as formally equal and independent authorities while executive agencies are in a 
relation of over- and subordination to each other. 

This criticism of the doctrine of separation of powers affords an excellent illustra- 
tion of the peculiar approach of the Pure Theory. If regarded as elements of a purely 
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normative order, the separation of powers becomes a mere formal distinction with- 
out substantive meaning. Yet, it was conceived as a political idea covering certain 
processes of the state as a social reality and was intended to establish a system of po- 
litical checks and balances.’ 

In the final phase of his discussion, Ebenstein points to the moment of indeter- 
minacy and therefore unpredictability of the law which results from the volitional 
element in all steps of the legal process. Emphasizing that the Pure Theory includes 
the unknowable as an inevitable part of the legal order, the author quotes a significant 
statement of Merkl: ‘The science of law as a science of legal norms does not com- 
promise itself when it says that it does not know what is the law for a particular case; 
after all, it does know it in rendering the unequivocal and doubtlessly correct judg- 
ment: law is what the law-applying authority on the basis of the legal norm recog- 
nizes as law.’’ 

This statement is, of course, a contradiction of the traditional theory that the legal 
norm as a rule of human conduct must possess certainty and if lacking this quality 
does not constitute positive law. Here, one remembers Holmes’ remark, also quoted 
by Ebenstein, that law is nothing but the prophecies of what the courts will do, The 
Pure Theory recognizes the inherent dependence of the legal process on social and 
other factual phenomena. The purity of the theory consists only in confining its scope 
to the formal structure of the legal system and excluding the consideration of all other 
elements which enter into the positive order of the law. 

The time has not yet come for a full appraisal of the historical importance of the 
Pure Theory. Yet it seems that it represents a climax of an era of analytical juris- 
prudence foreboding in its own system the rise of a new conception of legal science. 

The foregoing review was necessarily limited to some important points of the Pure 


Theory which is almost completely presented in Mr. Ebenstein’s book. The only 
principal topics which the author has omitted are the Vienna School’s theories of the 
state and of international law. Mr. Ebenstein’s book, however, is more than a scholar- 
ly presentation of the Pure Theory of Law. His many references to related and parallel 
thoughts in German, English, American, French and Italian legal literature make it 
instructive and stimulating reading. It is hoped that a translation will make it ac- 
cessible to all American readers interested in jurisprudence. 


Ernst A. Braun* 


American Foreign Relations. By John Mabry Mathews. New York: D. Appleton- 

Century Co., 1938. Pp. xvi, 766. $4.00. 

This is a “revised and enlarged edition” of the same title which appeared in 1928 
and which was in turn a greatly enlarged revision of The Conduct of American Foreign 
Relations, published in 1922. The book is divided into two parts with fifty pages of 
source material in appendices. Part I, consisting of eleven chapters, is concerned with 
a general statement on international relations and the development and content of 
American foreign policy. Part II, consisting of twenty-one chapters which constitute 
more than half of the book, is devoted to the conduct of and the machinery for carry- 


7 See Sharp, The Classical American Doctrine of the ‘‘Separation of Powers,” 2 Univ. Chi. 
L. Rev. 385, 434 et seg. (1935). 
®P. 180. 


* Ref. J. U. D. University of Berne; J. D., University of Chicago. 
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ing on American foreign relations. The chief additions and revisions have been made 
in Part I. Every chapter has new material and there are new chapters on the develop- 
ment of American foreign policy, Pan-Americanism, and neutrality. Part II has the 
same chapter headings and subtitles throughout as in the former edition. 

When the topical arrangement is used, as by Professor Mathews here, the de- 
velopmental advantages of a chronological treatment cannot be achieved. A partial 
solution to this problem kept suggesting itself to the reader. Why could not materials 
which are used in different sections be tied together by cross references in footnotes? 
Indeed this has been done to some extent in Part II, but a more extensive use of this 
technique might make all the materials more readily available. 

It appears to this reader that Professor Mathews in his desire to be reasonable, 
leans over a little in his too ready acceptance of some of the current isolationist 
rationalizations and catchwords. He says that it was a blunder for the United States 
to enter the World War unconditionally, to make the world safe for democracy,' that 
experience has demonstrated the futility of “war to end war,’ that the terms of the 
treaty of Versailles were too severe,3 and that if Wilson had not gone to Europe to help 
make the treaty he would have been in a better position to repudiate its terms.‘ It 
would appear to this reviewer that the blunder was not so much entering the “war to 
end war” as it was the betrayal of that purpose-in running out on the peace making. 
Though the terms of the treaty may have been too severe, they were as lenient at the 
time as the American people would have approved, if the temper of the few Senators 
who opposed the League was any reflection of public opinion, as Professor Mathews 
seems willing to assume;s but regardless of the severity, the failure of the United States 
to participate in organized international life probably did more to make these terms 
more rigid than did any other one factor. Wilson was relieved of the opportunity of 
repudiation by the Senate, and in the anarchy of the present we witness the fruits of 
that repudiation. So, it would seem that the blunder was not so much in entering the 
war or in the treaty making, as in the scuttling of the adjustive machinery which was 
set up in the treaty to achieve the purpose for which the United States entered the war. 

Professor Mathews writes interestingly and clearly. He summarizes complex ma- 
terial in such a way as to make the trees and the woods appear in their proper rela- 
tions. In fact his chief use of the trees is to give the woods perspective, his use of de- 
tail being for illustrative purposes only. This ability to make the main tendencies 
stand out is nowhere more apparent than in his treatment of the Monroe Doctrine.® 
His organization is well done and clear. Its merit becomes particularly noticeable 
when one reaches the discussion of the non-recognition policy, beginning on page 181, in 
which the organization is commonplace. The book should be especially valuable for 
the lay reader and for text purposes. 

Joun E. Stoner* 


Annotations on Small Loan Laws. By F. B. Hubachek. New York: Russell Sage 
Foundation, 1938. Pp. Ixv, 225. $3.00. 
The first 144 pages, representing all but 34 pages of the author’s contribution, are 

taken up mainly with a listing of cases under the various sections of the sixth draft of 

the Uniform Small Loans Law as revised January 1, 1935. The cases are preceded with 


*P. gs. *P. 18. 3 P. 203. 4P. 195. 5P. 205. 6 Pp. 55-89. 
* Visiting Professor of Political Science, Indiana University. 
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a short statement similar in phraseology and sentence structure to the customary 
headnote. There is seldom an attempt to present the facts in the case cited, or the 
reasoning of the court. For example, on page 106 the following appears: “Even in 
the absence of the provision of this section small loan laws have been held to be ap- 
plicable to transactions in the form of sales and wages where in reality they were loans 
(citing three cases) but not to transactions which were bona fide sales (citing three 
cases).” At most one can only describe this portion of the book as an index to the 
cases, and as such it does not constitute an important contribution to the study of 
small loan legislation. The comments under each section are of some value but for the 
most part are brief and add little to previous literature. 

Part III is the only justification for the publication of the volume. It presents 
succinctly the problems inherent in the computation of interest, particularly the con- 
fusion which is easily created by certain methods of computation. The devices em- 
ployed to evade interest limitations, such as the concealment of the fact that the 
transaction is a loan, the purchase of borrower’s wages, the purchase of property from 
the borrower, the sale of property to the borrower, the sale of credit, the use of cove- 
nants or conditions, the use of an intermediary in a collateral transaction, and the exac- 
tion of a charge from the borrower ostensibly for something other than the use of 
money—all these are illustrated. The citation of authorities to illustrate the attitude 
of the courts toward these devices is well done, but the best portion consists in the 
author’s own explanation and comment. It is to be regretted that the volume was not 
devoted entirely to this subject, with other related materials integrated or at least 
referred to,‘ and that the court decisions were not more fully and carefully presented. 
Such a volume would evaluate existing and proposed small loan legislation on the 
basis of whether the devices of evasion described may be carried on thereunder. 


ALEx E.tson* 


* For example, Wisconsin: State Banking Commission and Interim Advisory Legislation 
Committee to Investigate Finance Companies; report submitted to the Wisconsin Legislature 
of 1935. 

* Member of the Chicago Bar, Lecturer in Legal Relations, School of Social Service Ad- 
ministration, University of Chicago. 
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Death by Tariff: Protectionism in State and Federal Legislation. By Raymond 
Leslie Buell. Public Policy Pamphlet No. 27. Chicago: University of Chicago 
Press, 1939. Pp. 40. $0.25. 

The author of this forceful little pamphlet traces the disquieting “extension of pro- 
tectionism inward.” Self-seeking pressure groups representing industry, labor, and 
agriculture alike, fresh from federal lobbies, have trained their guns on state legisla- 
tures. State trade barriers in the form of port-of-entry laws, quarantine and inspec- 
tion laws, special commodity and use taxes, and liquor and beer tariffs have sprung 
up to impede the stream of interstate commerce in a fashion reminiscent of the condi- 
tions under the Articles of Confederation. The prospect of “forty-eight little na- 
tions,” each with border custom houses and regiments of duty collectors engaged in 
economic war presents most pernicious consequences for the American Union, which 
constitutes the largest free market in the world. While the author suggests several 
broad economic and political palliatives for the restoration of the free market, of 
particular interest to the lawyer is the role of the Supreme Court in checking this 
dangerous emergence of new states rights. In the interstate commerce and privileges 
and immunities clauses the Court has the instruments for rewelding the national 
economic unity that the fathers of the Constitution intended. The recent over-ruling 
of Swift v. Tyson,’ however, and such decisions as Henneford v. Mason Co.,? and 
Gregg Dyeing Co. v. Query,3 indicate that the Court is unfortunately bent upon 
abetting rather than thwarting the new states rights movement. eo 


Trade Associations in Law and Business. By Benjamin S. Kirsh in collaboration with 
Harold Roland Shapiro. New York: Central Book Co., 1938. Pp. 399. $5.00. 


By describing their work as a “critique,’’* the authors invite their audience to expect 
an analytical examination of the legal and economic problems of trade associations. 
But the reader for whom analysis implies originality and incisiveness is disappointed. 
For such a reader the conclusion that “‘in the last analysis, the anti-trust laws will best 
serve the purpose for which they were enacted, if they can succeed in preserving for 
the public the benefits of the growth and progress of American business, and in reduc- 
ing to a minimum their attendant abuses,” has a familiarity that breeds contempt. 
And where verbalism is added to familiarity, contempt gives way to positive annoy- 
ance: ‘When standardization .... interferes with competitive rivalry, and arti- 
ficially throttles the normal action of competitive bargaining by thwarting economic 
reward for individual initiative .... there is a concerted interference with the de- 


* 16 Pet. (U.S.) 1 (1842). Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938). 
* 300 U.S. 577 (1937). 


3 286 U.S. 472 (1932). See also Indiana Brewing Co. v. Liquor Control Comm’n of Michi- 
gan, 59 S. Ct. 254 (1939); Finch v. McKitrick, 59 S. Ct. 256 (1939). 


oF, 6. *P. 273. 
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termination of price according to economic laws, which constitutes a violation of the 
Sherman Act.” On the other hand, so attractive an analytical possibility as the ap- 
plication of Chamberlin’s theory of monopolistic competition to trade association 
activities is completely ignored. 

But the hope of the authors “that the book will be of practical value’ will doubt- 
less be realized. As a compendium of legal and economic materials, their work is re- 
markably thoroughgoing, well balanced, and lucid. An excellent chapter on foreign 
trade functions, a topic relatively neglected by writers on trade associations, especial- 
ly demonstrates a skillful compression of great masses of scattered information. Nor 
is it a solitary instance. The main problems of basing point systems, for example, are 
cogently set forth in the short space of nineteen pages; and the discussion of patent 
interchange is one of the few brief treatments of that subject known to the reviewer 
that produce more enlightenment than confusion. The copious footnotes further 
commend this volume to trade association researchers and lawyers by making them 
the beneficiaries of an intelligent sifting of the voluminous literature of the field. 


M. S. IsENBERGH* 
3 Pp. 151-2. ‘Pp. 7. 
* Research Fellow, Harvard Law School. 
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